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ABSTRACT
The Highest Attainable Standard: The World Health Organization, Global Health
Governance, and the Contentious Politics of Human Rights
Benjamin Mason Meier

The human right to health—proclaimed seminally in the 1948 Universal Declaration of
Human Rights (UDHR) and codified in the 1966 International Covenant of Economic,
Social and Cultural Rights (ICESCR) as “the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health”—has become a cornerstone of
global health governance. Heralded as a normative framework for international public
health, the right to health is seen as foundational to the contemporary policies and
programs of the World Health Organization (WHO).
It was not always so.
This dissertation traces the political history leading up to WHO’s invocation of human
rights for the public’s health. With both the UDHR and WHO coming into existence in
1948, there was great initial promise that these two institutions would complement each
other, with WHO upholding human rights in all its activities. In spite of this promise and
early WHO efforts to advance a human rights basis for its work, WHO intentionally
neglected the right to health during crucial years of its evolution, with the WHO
Secretariat renouncing its authoritative role in human rights policy to pursue medical care
programming. Through legal analysis and historical narrative, this research examines the
causes and effects of WHO’s early contributions to and subsequent abandonment of the
evolution of health rights.

Where WHO neglected human rights—out of political expediency, legal incapacity, and
medical supremacy—it did so to its peril. After twenty-five years shunning the
development of the right to health, WHO came to see these legal principles as a political
foundation upon which to frame its “Health For All” strategy under the 1978 Declaration
of Alma-Ata. But it was too late. This dissertation concludes that WHO’s constrained
role in developing and implementing international human rights for health set into motion
a course for the right to health that would prove fatal to the goals of primary health care
laid out in the Declaration of Alma-Ata.
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Preface
Health is a fundamental human right, without which no other rights would be
possible. Yet it is difficult to parse international legal discourse to uncover legal
obligations on state governments to realize this indispensible right. Where once
academics shunned scholarship on the right to health, as with other positive rights, the
end of the Cold War and advent of economic globalization has brought with it new
interest in studies at the intersection of health and human rights. This “health and human
rights movement”—spanning legal and public health scholarship throughout the last
fifteen years—has contributed a long-sought framework for promoting those human
rights beneficial to health. But with these scholars and activists making the reflexive
argument that “health is a human right,” the health and human rights movement, while
not lacking for advocates, lacks a normative foundation in international legal history.
Despite a burgeoning stream of analysis on the scope and content of the right to health,
there has been little reexamination of the historical underpinnings of this right.
Since its inception in international law—in both its vague enunciation in the 1948
Universal Declaration of Human Rights and its concretized obligations in the 1966
International Covenant on Economic, Social and Cultural Rights—the right to health has
acquired so many, often incongruous, meanings that it is limited as a tool for codifying a
government’s discreet health obligations. These ambiguities have stymied efforts to
provide guidance as to the specific scope of states’ obligations in implementing the right
to health. Without an understanding of the legal history of the right to health, it is not
possible to understand the institutions, actors, and processes that will be responsible for
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the future evolution of this right. To understand how the right to health has evolved is to
know where it is going and how it can get there.
In framing this study, it must be noted in principio that the right to health does not
guarantee a particular standard of health. Health failures can often be attributed to
genetic predisposition, risky behavior, and unfortunate events, but because such health
factors are outside of the control of the state and thus beyond the obligations of human
rights, it is oft repeated in discussion of the right to health that this right does not provide
for a right “to be healthy.” As such, a right to health exists only to the extent that it can be
achieved by the positive action of the state. Rather than being inherent in all peoples, a
right to health can only be realized if a state implements the right in such a way as to
realize healthier conditions. Thus, a right to health—at its minimum and at its
maximum—exists only by the methods of disease prevention and health promotion that
the state employs to achieve public health goals. If there is to be any right at all, it must
be a right subject to evolution in the frameworks of state health policy – i.e., by the
changing health threats, theories, and technologies that frame state implementation of
public health programs.
I set out to study how states came together in drafting an evolving right to
health—seeking to understand the historical underpinnings of the health and human
rights movement—but I found a far more instructive story in the role played by the
World Health Organization (WHO) in these various iterations of human rights for health.
This was a surprise. Like others who have considered the evolution of the health and
human rights movement, WHO’s longstanding failure to develop a human rights program
led me to the erroneous assumption that it had never played any role in the development
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of the right to health. When it became clear that there was an untold history of
institutional influence in health rights to rival the history of ideas of the right to health, I
worked with my dissertation committee to shift the focus of this dissertation to that of its
present incarnation.
While this analysis remains guided by the original methods presented in the
dissertation proposal, this final research focuses more narrowly on the role of WHO, a
institutional role that has not previously been analyzed in historical studies on human
rights. As the United Nations’ (UN’s) principal specialized agency with purview over the
conditions necessary for health, WHO possesses a unique institutional responsibility to
implement the right to health through its directing and coordinating authority in
international health. Given this revised focus on WHO, I hope that this current study will
prove beneficial to those who seek to understand WHO’s history, the interactions of
international organizations for health cooperation, the role of the UN and other
international actors in the development of health rights, and the evolution of the human
right to health. The present historical analysis finds that the development of a human
right to health in international law is a product of post-War discourses on the role of both
health and human rights. By examining these temporally-situated discourses, it is
possible to glean insights into the historical meaning of the right to health and the role of
international institutions in developing and implementing that right, giving scholars a
reference point for understanding how the right to health has evolved since its inception
and the grounds upon which it can progress into the future.

x
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Introduction
This dissertation analyzes the discourses that have led to the evolution of legal
norms encompassing the human right to health and proposes a framework that can guide
the future progression of health rights in responding to current public health challenges.
Despite a burgeoning stream of analysis on the scope and content of the right to
health, there has been little reexamination of the foundations of this right, particularly as
compared with the rich historical analyses of other human rights. While others have laid
out the course of international negotiations in drafting the right to health, no scholar has
attempted to uncover the underlying public health discourses that led to the development
and evolution of this right. This lack of debate concerning the historical construction of
health rights, a discussion no international body has addressed in any detail, has limited
efforts to provide guidance as to the specific scope of states’ obligations under the right
to health and left states with little appreciation of the reasoning upon which they are to
accept obligations to provide governmental interventions that were not considered at the
time of the right to health’s original drafting and promulgation. To inform this debate in
a way that will give credence to state obligations to respect, protect, and fulfill the right to
health, it is necessary that scholars, policymakers, and advocates appreciate the health
discourses and reasoning underlying evolving understandings of ‘health’ and the scope of
the human rights that upholds it. The World Health Organization (WHO), with a
constitutional mandate to realize the right to health and a rich history of involvement in
the right’s evolving legal iterations, provides an ideal case study by which to assess the
political dynamics present in the development and implementation of international legal
obligations in support of a human right to health.
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Researching the history of WHO’s political, legal, and medical discourses
underlying changing conceptions of a human right to health, this study examines how
norms for health rights have developed in international law, analyzing the grounds upon
which health rights have evolved in international law since the end of the Second World
War and upon which they can progress into the future. In doing so, this dissertation
investigates the international relations history that led to the codification of a right to
health in an evolving series of international legal documents, seeking to chronicle the
underlying normative discourses within WHO that led the translation of public health
discourse into the legal language of the right to health. This research finds that WHO
faced various limitations in translating public health discourse into human rights law,
analyzing the mediating political, legal, and medical factors that have vitiated WHO’s
efforts to develop and implement health rights. Given these WHO limitations, while the
right to health can be shown to have evolved in international legal discourse, such an
evolution of the right to health—intrinsically bound by the current human rights
framework—cannot address underlying determinants of health through public health
systems, a necessary public health imperative in combating the insalubrious effects of
global economic policy.

The World Health Organization, Human Rights, and the Failure to
Achieve Health for All
Human rights are heralded as a modern guide for public health, a vision of all that
public health scholars and practitioners shall uphold in their work. Cited by health
advocates throughout the world, the human right to health—proclaimed seminally in
article 25 of the Universal Declaration of Human Rights (UDHR) and codified in article
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12 of the International Covenant of Economic, Social and Cultural Rights (ICESCR) as
the “the right of everyone to the enjoyment of the highest attainable standard of physical
and mental health”—has become a cornerstone of global health governance. This latterday sine qua non for public health policy, the right to health is seen as foundational to the
contemporary policy discourse and programmatic interventions of WHO.1
It was not always so.
This dissertation study strives to trace the underlying political history leading up
to WHO’s invocation of human rights for the public’s health. With both WHO and the
UDHR coming into existence in 1948, there was great initial promise that these two
institutions would complement each other, with WHO—like the other specialized
agencies of the United Nations (UN)—serving to support human rights in all its activities.
In spite of this promise and early WHO support for advancing a human rights basis for its
public health work, WHO intentionally neglected human rights discourse during crucial
years in the development of the right to health, projecting itself as a technical
organization above “legal rights.”
Where the WHO neglected human rights—out of political expediency, legal
incapacity, and medical supremacy—it did so to its peril. After twenty years shunning
rights discourse, public health actors came to see these human rights principles as a moral
foundation upon which to frame WHO’s “Health For All” strategy under the Declaration
of Alma Ata. But it was too late. WHO’s diminished role in shaping the evolution of
international human rights law—specifically its actions in the normative development
1

UN Office of the High Commissioner for Human Rights, Fact Sheet No. 31, The Right
to Health, June 2008. No. 31. Online. UNHCR Refworld, available at:
http://www.unhcr.org/refworld/docid/48625a742.html.
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and programmatic implementation of the right to health during the transition from article
25 of the 1948 UDHR to article 12 of the 1966 International Covenant on Economic,
Social and Cultural Rights (ICESCR)—had already set into motion a course for health
rights that would prove fatal to the goals of primary health care laid out in the 1978
Declaration of Alma Ata.
Universal Declaration of
Human Rights (1948)

International Covenant on
Economic, Social and Cultural
Rights (1966)

Declaration of Alma Ata (1978)

Article 25
(1) Everyone has the right to a
standard of living adequate for the
health and well-being of himself
and of his family, including food,
clothing, housing and medical
care and necessary social services,
and the right to security in the
event of unemployment, sickness,
disability, widowhood, old age or
other lack of livelihood in
circumstances beyond his control.

Article 12
1. The States Parties to the present
Covenant recognize the right of everyone to
the enjoyment of the highest attainable
standard of physical and mental health.
2. The steps to be taken by the States
Parties to the present Covenant to achieve
the full realization of this right shall include
those necessary for:
(a) The provision for the reduction of the
stillbirth-rate and of infant mortality and for
the healthy development of the child;
(b) The improvement of all aspects of
environmental and industrial hygiene;
(c) The prevention, treatment and control
of epidemic, endemic, occupational and
other diseases;
(d) The creation of conditions which would
assure to all medical service and medical
attention in the event of sickness.

I. The Conference strongly reaffirms that health,
which is a state of complete physical, mental
and social wellbeing, and not merely the
absence of disease or infirmity, is a fundamental
human right and that the attainment of the
highest possible level of health is a most
important world-wide social goal whose
realization requires the action of many other
social and economic sectors in addition to the
health sector.
V. Governments have a responsibility for the
health of their people which can be fulfilled
only by the provision of adequate health and
social measures. A main social target of
governments, international organizations and
the whole world community in the coming
decades should be the attainment by all peoples
of the world by the year 2000 of a level of
health that will permit them to lead a socially
and economically productive life. Primary
health care is the key to attaining this target as
part of development in the spirit of social
justice.

This study chronicles the evolution of human rights language for health, focusing
on WHO’s role in developing and implementing these legal obligations. Starting from a
comprehensive legal analysis of the treaty language and travaux preparatoire (official
treaty preparatory documents) of the human right to health, this research then employs
archival research and discourse analysis to examine the UN and WHO communications
that sought to develop and implement this right. Through such historical narrative, this
research traces WHO’s contributions to (and, in many cases, negligence of) the evolution
of the right to health, analyzing how WHO has mediated the translation of health
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discourse into health rights. While other studies have examined the treaty language and
travaux preparatoire of the right to health, no previous study has analyzed the underlying
organizational discourses that provided the foundation for international treaty
negotiations.2 For example, Brigit Toebes—whose text, “The Right to Health as a
Human Right in International Law,” remains a leading scholarly exposition of the right to
health—notes that “[i]n the absence of a record of the reasons of the drafters” of the right
to health, the reasons underlying the language of the right to health “remains largely a
matter of guesswork.”3 Only through discourse analysis of these institutional
communications does it become possible to understand the competing discourses that
culminated in the international legal norms of the right to health, highlighting the
processes of translating public health discourses into legal norms through human rights
development and the successes and failures of implementing those norms to achieve state
obligations to realize health for all.

I. Background – Foundation of the World Health Organization, Human
Rights Frameworks, and International Systems of Coordination in Health
and Human Rights
The codification of a right to health in international law begins, as with all
contemporary human rights, in the context of the Second World War. The failure of the
League of Nations to prevent rapidly escalating Nazi atrocities through its Minority
2

Thomas C, Weber M. The politics of global health governance: Whatever happened to
“health for all by the year 2000”?. Global Governance. 2004;10(2).
3

Toebes BCA. The Right to Health as a Human Right in International Law. Antwerp:
Intersentia; 1999: 32.
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Treaties System gave strength to a growing call for the creation of a new system to
protect individual freedom from the tyranny of the state. Heeding this call on January
6, 1941, U.S. President Franklin Delano Roosevelt announced to the world that the
post-War era would be founded upon four “essential human freedoms”: freedom of
speech, freedom of religion, freedom from fear, and freedom from want.4 It is the final
of these “Four Freedoms,” freedom from want, that heralded a state obligation to
provide for the health of its peoples. As Roosevelt conceived of it, this freedom from
want would be couched in the language of liberty, with the understanding that “a
necessitous man is not a free man.”5 In this wartime context, the “Four Freedoms”
speech was initially derided as American propaganda but quickly deepened its impact
as it came to form the ideological basis of the alliance between the Allied Powers.6
Rising out of the cauldron of war and drawing on working class struggles of the
late nineteenth and early twentieth centuries, this freedom from want became enshrined
within the lexicon of social and economic rights, seeking state obligations that would
serve to prevent deprivations as had taken place during the Depression and War that
followed.7 Elaborated at the United Nations Conference on Food and Agriculture in May

4

Congressional Record. 1941;87:44, 46-47. In Rosenman SI (Ed.). The Public Papers
and Addresses of Franklin D. Roosevelt: 1940. 1941. 672.
5

President Franklin Roosevelt’s Message on the State of the Union, Jan. 11, 1944.
Congressional Record. 1944;90:55, 57.
6

Joint Declaration of the President and the Prime Minister, U.S.-UK, Aug. 14, 1941.
AJIL Supp. 1941;35:191.
7

Chapman A, Russell S. Core Obligations: Building a Framework for Economic, Social,
and Cultural Rights. New York, NY: Intersentia; 2002.
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1943,8 this freedom from want would take form in the development of human rights
grounded in international law.9 Rather than simply appealing to informal notions of
religious principle or morality, these human rights were thought to provide a formal legal
basis for assessing and adjudicating principles of justice and natural law. With the Allied
States meeting in Dumbarton Oaks from August to October 1944 to initiate post-war
planning, the protection of human rights would develop out of proposals for a new
international organization to replace the League of Nations:
With a view to the creation of conditions of stability and well being which
are necessary for peaceful and friendly relations among nations, the
Organization should facilitate solutions of international economic, social
and other humanitarian problems and promote respect for human rights
and fundamental freedoms.10
This proposed organization to promote respect for human rights would soon become the
UN.

8

Declaration of the United Nations Conference on Food and Agriculture. Hot Springs.
May 1943. Reprinted in United Nations Conference on Food and Agriculture: Text of the
Final Act Source. American Journal of International Law. 1943;37(4)Supp.:159-192.
9

Donnelly J. Universal Human Rights in Theory and Practice. 2d ed. Ithaca, NY: Cornell
University Press; 2003.
10

United States Department of State. The United Nations, Dumbarton Oaks Proposal for
a General International Organization. Department of State Publication 2297.
Washington, DC: US Government Printing Office. 1944.
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A. Charter of the United Nations
The Charter of the United Nations (UN Charter), signed on June 26, 1945,
would be the first international treaty to recognize the concept of human rights. 11-12
While not enumerated, human rights became one of the four principal purposes of the
nascent world body,13 elaborated to require states “to take joint and separate action in
co-operation with the Organization [UN].”14 Operating through its Economic and
Social Council (ECOSOC), the UN would seek to “make recommendations for the
purpose of promoting respect for, and observance of, human rights and fundamental
freedoms for all.”15
In drafting the UN Charter, however, states did not initially mention health,
either as a goal of the organization or as a human right. In fact, the original October
1944 Dumbarton Oaks proposals, recognizing the importance of human rights to the
organization of a post-War world, exclude any mention of health.16 But for the late
efforts of the Brazilian and Chinese delegations to the 1945 San Francisco Conference
on International Organization17—jointly proposing the word “health” as a matter of

11

Stettinius ER. Human rights in the United Nations Charter. Annals of the American
Academy of Political and Social Science. 1946;243:1-3.
12

Brunet R. La Garantie Internationale des Droits de l’Homme d’après la Charte de San
Francisco. Geneva: Grasset. 1947.
13

United Nations Charter. 26 June 1945, Preamble.

14

Id. art. 56.

15

Id. art. 62(2).

16

Health and the nations. Lancet. 1945;Aug. 11:177.

17

Sze S. WHO: From small beginnings. WHO Forum. 1988;9:29-34.
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study for the General Assembly (art. 13), finding international health cooperation to be
among the purposes of ECOSOC (art. 55), and advocating for the establishment of an
international health organization (art. 57)18—health would have received no mention in
the creation of the UN.19
UN Charter
Article 13
1. The General Assembly shall initiate studies and make recommendations for the purpose of…b.
promoting international cooperation in the economic, social, cultural, educational, and health fields, and
assisting in the realization of human rights and fundamental freedoms for all without distinction as to race,
sex, language, or religion.
Article 55
With a view to the creation of conditions of stability and wellbeing which are necessary for peaceful and
friendly relations among nations based on respect for the principle of equal rights and self-determination of
peoples, the United Nations shall promote…
b. solutions of international economic, social, health, and related problems; and international cultural and
educational cooperation; and
c. universal respect for, and observance of, human rights and fundamental freedoms for all without
distinction as to race, sex, language, or religion.
Article 57
1. The various specialized agencies, established by intergovernmental agreement and having wide
international responsibilities, as defined in their basic instruments, in economic, social, cultural,
educational, health, and related fields, shall be brought into relationship with the United Nations...
2. Such agencies thus brought into relationship with the United Nations are hereinafter referred to as
specialized agencies.

Notwithstanding this invocation of international health in the UN Charter, with
ECOSOC proposing an International Health Conference in the following months to
establish WHO as a specialized agency of the UN, it would fall to subsequent
international negotiations to codify a distinct human right to health in international law.

B. Constitution of the World Health Organization
In doing so, the rapid drafting and adoption of the Constitution of the World
Health Organization (WHO Constitution) would make it the first international treaty to
18
19

Economic and Social Council. UN Doc. E/9/Rev.1. 15 Feb. 1946.

Summary of actions related to public health during United Nations conference in San
Francisco. Am J Pub Health. 1945;35:1106-07.
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find a unique human right to health, forming the inspirational backdrop for the
development of the UDHR’s human rights language on health.20 Preparing for the WHO
Constitution, the US Public Health Service and Department of State worked with an
advisory group of public health scholars to prepare an October 1945 draft constitution,
which (along with drafts from the British, French, and Yugoslav delegates) would form
the basis of ECOSOC’s March-April 1946 Technical Preparatory Committee in Paris,
which in turn would develop the thematic outline for the UN’s June-July 1946
International Health Conference in New York.21 During this five-week International
Health Conference, state delegates adopted the proposed WHO Constitution pursuant to
articles 55 and 57 of the UN Charter—thereby establishing an Interim Commission of
eighteen members to subsume within WHO all of the responsibilities of the Health
Organization of the League of Nations, the Office International d’Hygiene Publique
(OIHP), and the Health Division of the United Nations Relief and Rehabilitation
Administration (UNRRA).22-23 To achieve these ends under structures similar to those of
the League of Nations and other specialized agencies of the UN, the International Health
Conference established three organs through which to implement the goals of the new
organization: The World Health Assembly, the legislative policy-making body of WHO,
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made up of representatives from each member state; the Executive Board, an executive
program-developing subset of the members of the World Health Assembly; and, the
Secretariat, carrying out the decisions of the aforementioned organs through the elected
Director-General and appointed staff of WHO.
Representatives of sixty-one states signed the WHO Constitution on July 22,
1946, after which it remained open for signature until it came into force on April 7, 1948.
Recognizing a pressing post-War imperative to facilitate international cooperation
through autonomous global health governance and cooperation among UN specialized
agencies for underlying determinants of health,24-25 WHO’s first stated constitutional
function would be “to act as the directing and coordinating authority on international
health work.” Whereas previous international health organizations would exist solely to
prevent the spread of disease from crossing national boundaries, WHO would extend the
preventive medicine efforts of the Rockefeller Foundation’s International Health Program
and the League of Nations’ latter years, providing the WHO Secretariat with functional
authority to create “necessary action”26 over all manner of disease prevention and health
promotion, including, inter alia, the realization of underlying determinants of health
through policy leadership and technical assistance:
•

“to promote, in cooperation with other specialized agencies where necessary, the
improvement of nutrition, housing, sanitation, recreation, economic or working
conditions, and other aspects of environmental hygiene”

24
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•

“to promote maternal and child health and welfare and to foster the ability to live
harmoniously in a changing total environment”

•

“to study and report on . . . administrative and social techniques affecting public
health and medical care from preventive and curative points of view, including
hospital services and social security.”

Working with states to meet these expansive functions for medical care and underlying
determinants of health through public health systems, WHO’s constitutional framework
would pierce the veil of national sovereignty to address the individual’s human right to
health,27 employing the preamble of the WHO Constitution to introduce the human rights
principles that would frame WHO’s programmatic mission for global health
governance.28-29
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In establishing the
contours of a human right to
health under the WHO
Constitution, a document far
more substantively expansive
than those of its institutional
predecessors,30-31 the
Preamble (in language borne
of the eighteenth century’s
Age of Reason32) declares that
“the enjoyment of the highest
attainable standard of health is
one of the fundamental rights
of every human being,”
defining health positively to
include “a state of complete
physical, mental, and social well-being and not merely the absence of disease or
infirmity.”33 To enable this positive vision of health, expanding the mandate of
30

Masters, RD. International Organization in the Field of Public Health. Carnegie
Endowment: Washington, DC; 1947.
31

Gutteridge F. The World Health Organization: Its scope and achievements. Temple
Law Quarterly. 1963;37(1):1-14.
32

Grad FP. The preamble of the Constitution of the World Health Organization. Bulletin
of the World Health Organization. 2002;80(12):981-982.
33

Constitution of the World Health Organization. July 22, 1946. Preamble.

14
international public health far beyond the “absence of disease” originally envisioned by
early International Sanitary Conventions, the International Health Conference “extended
[WHO] from the negative aspects of public health—vaccination and other specific means
of combating infection—to positive aspects, i.e. the improvement of public health by
better food, physical education, medical care, health insurance, etc.”34 In meeting this
expansive, positive definition of health through national public health systems’ focus on
‘social medicine’ to address underlying determinants of health,35-36 states parties to WHO
would declare that “governments have a responsibility for the health of their peoples
which can be fulfilled only by the provision of adequate health and social measures.”37
Among state delegations, it was held that these health and social measures, developed
through national and international legislation, would serve to create “a common front
against poverty and disease.”38 With state representatives believing that they were
creating the conceptual framework for an entirely new human right, this right to health
would be developed in international law and implemented through legal implementation,
with WHO wielding authority to create normative standards for this nascent right through
the promulgation of international health regulations binding on all states, the drafting of
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international conventions for state ratification, and the harmonization of domestic
legislation to realize health rights.39 As compared with the Preamble of the UN Charter,
which speaks in aspirational terms and introduces the text to follow, this preambular
language of the WHO Constitution would codify far-reaching human rights norms
commensurate with contemporary public health discourse40 – creating what would be
referred to as a “Magna Carta of health,”41 “represent[ing] the broadest and most liberal
concept of international responsibility for health ever officially promulgated,”42 and
encompassing the aspirations of WHO’s mandate following the ravages of the Second
World War.43

C. Universal Declaration of Human Rights
Drawing on these negotiations for the WHO Constitution, the UN proclaimed its
UDHR on December 10, 1948, establishing through it “a common standard of
achievement for all peoples and all nations.”44 Defining a collective set of interrelated
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social welfare rights for all peoples, the nascent United Nations framed a right to health
in the UDHR by which:
Everyone has the right to a standard of living adequate for the health
and well-being of himself and of his family, including food, clothing,
housing and medical care and necessary social services, and the right to
security in the event of unemployment, sickness, disability, widowhood,
old age or other lack of livelihood in circumstances beyond his control.45
In preparing this right to a standard of living adequate for health, derived from drafts of
the American Law Institute,46-47 there was widespread international agreement that this
human right to health included both the fulfillment of medical care and the realization
of underlying determinants of health – including within this right public health
obligations for food safety and nutrition, sanitary housing, disease prevention, and
comprehensive social security.48-50 Framing international negotiations on the UDHR
for the First Session of ECOSOC’s Commission on Human Rights, the UN Secretariat
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Draft contained multiple suggested provisions relevant to both medical care and
underlying determinants of health:
•

Article 35 – Everyone has the right to medical care. The State shall promote
public health and safety.

•

Article 39 – Everyone has the right to such equitable share of the national
income as the need for his work and the increment it makes to the common
welfare may justify.

•

Article 40 – Everyone has the right to such help as may be necessary to make it
possible for him to support his family.

•

Article 41 – Everyone has the right to social security. The State shall maintain
effective arrangements for the prevention of unemployment and for insurance
against the risks of unemployment, accident, disability, sickness, old age, and
other involuntary or undeserved loss of livelihood.

•

Article 42 – Everyone has the right to good food and housing and to live in
surroundings that are pleasant and healthy.51

In an effort toward brevity in the UDHR,52 the UN Secretariat Draft collected these
health rights into two separate articles:
Everyone has the right to medical care. The State shall promote public
health and safety.
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Everyone has the right to good food and housing and to live in
surroundings that are pleasant and healthy.53
In considering this draft language, many state delegates on the Drafting Committee
were determined to include in the UDHR a recognition of the importance of ‘public
health,’ with preliminary emphasis on draft article 35’s statement that “the state shall
promote public health and safety.” While this appeared a collective responsibility
rather than an individual right,54 this state obligation for the public’s health, paired with
a right to medical care, made comprehensive the public health understanding that state
obligations for health would entail both individual health services and national health
systems, the latter to include social measures for the public’s health.
Thus, out of the First Session of the Commission on Human Rights’ Drafting
Committee, this right was converted to:
Everyone, without distinction as to economic or social conditions, has a
right to the highest attainable standard of health.
The Responsibility of the State and community for the health and safety
of its people can be fulfilled only by provision of adequate health and
social measures.55
This expansive rights-based vision of public health systems at the national and
community level was in accordance with (1) the expansion of post-War European
53
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welfare policy, founded on the notion that “social security cannot be fully developed
unless health is cared for along comprehensive lines;”56 (2) the early development of
health rights in the Americas, encompassing “the right to the preservation of [] health
through sanitary and social measures relating to food, clothing, housing and medical
care;”57-58 and (3) the recent amendments to the Soviet Constitution, which established
protections of medical care and “maintenance in old age and also in case of sickness or
disability.”59 As a result of this developing consensus on the importance of underlying
determinants of health, framed under the broad umbrella of ‘social security,’ the
Second Session of the Commission on Human Rights amended the right to encompass
the following language:
1. Everyone has the right to social security. The State has a duty to
maintain or ensure the maintenance of comprehensive measures for the
security of the individual against the consequences of unemployment,
disability, old age and all other loss of livelihood for reasons beyond his
control.
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2. Motherhood shall be granted special care and assistance. Children are
similarly entitled to special care and assistance.60
To delineate the aspects of social security crucial to the realization of human rights, the
Third Session of the Commission on Human Rights reintroduced health and medicine
to this draft article:
1. Everyone has the right to a standard of living, including food,
clothing, housing and medical care, and to social services, adequate for
the health and well-being of himself and his family and to security in the
event of unemployment, sickness, disability, old age or other lack of
livelihood in circumstances beyond his control.
2. Mother and child have the right to special care and assistance.61
When the debate moved to the General Assembly, there was little explicit
discussion of the health issues in this draft article, 62 with the nine proposed
amendments focusing instead on defining the comprehensive right to social security.
While a desire for brevity led many state representatives to insist on the exclusion of
article 25’s listing of the component rights essential to health and well-being, the Soviet
Union’s insistence on a circumscribed right to medical care forced the full elaboration
of rights to underlying determinants of health.
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With only minor final amendments, the General Assembly unanimously (40-0, 2
abstentions) adopted the following text of article 25 of the UDHR:
(1) Everyone has the right to a standard of living adequate for the health
and well-being of himself and of his family, including food, clothing,
housing and medical care and necessary social services, and the right to
security in the event of unemployment, sickness, disability, widowhood,
old age or other lack of livelihood in circumstances beyond his control.
(2) Motherhood and childhood are entitled to special care and
assistance. All children, whether born in or out of wedlock, shall enjoy
the same social protection.
Buttressed by article 27’s right “to share in scientific advancement and in its benefits,”
there was widespread international agreement that a human right to health included
both the fulfillment of necessary medical technologies and the realization of underlying
determinants of health – explicitly including food, clothing, housing, and social
services as part of this holistic encapsulation of health determinants.

D. International Cooperation for Health Rights
In implementing these health rights through the UN and its specialized agencies—
then numbering ten UN agencies conducting autonomous programs in their respective
fields of competence—WHO would have the benefit of a robust international system of
procedures for cooperation and coordination in health rights. For health and human
rights, cooperation would be institutionalized through ECOSOC, to which the UN
delegated authority in the UN Charter for coordination of all UN activities in the
economic and social fields. Under this authority, ECOSOC—then consisting of eighteen
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member states, including five permanent members—was empowered under article 62 of
the UN Charter to, among other things, (1) create studies, reports, and recommendations
with respect to international economic, social, cultural, educational, health, and related
matters; (2) draft human rights conventions for recommendation to the General
Assembly; and (3) convene conferences to further international discourse.63

UN Charter, Article 62
1. The Economic and Social Council may make or initiate studies and reports with respect to international
economic, social, cultural, educational, health, and related matters and may make recommendations with
respect to any such matters to the General Assembly to the Members of the United Nations, and to the
specialized agencies concerned.
2. It may make recommendations for the purpose of promoting respect for, and observance of, human rights
and fundamental freedoms for all.
3. It may prepare draft conventions for submission to the General Assembly, with respect to matters falling
within its competence.
4. It may call, in accordance with the rules prescribed by the United Nations, international conferences on
matters falling within its competence.

Operating through its commissions and sub-commissions, the ECOSOC Commission on
Human Rights—entrusted to “make recommendations for the purpose of promoting
respect for, and observance of, human rights and fundamental freedoms for all”64—bore
responsibility for translating the hortatory rights of the UDHR into international treaties
that would be legally binding on states parties.65 This Commission on Human Rights
would bring together states and international organizations in drafting the international
legal language and developing the implementation mechanisms for human rights norms.
In coordinating this information from states and international organizations and
63
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completing independent studies of human rights, the Commission on Human Rights drew
on the bureaucratic efforts of the UN Secretariat’s Division of Human Rights, which
would work across the UN and its specialized agencies to develop studies and
information needed in all UN human rights efforts.

Furthering inter-agency collaborations, the 1949 establishment of the UN
Secretary-General’s Administrative Committee on Co-ordination (arising out of the 1946
UN Interim Commission and composed of the UN Secretary-General and directorsgeneral of the various specialized agencies) would act to “ensure the fullest and most
effective implementation” of UN mandates by institutionalizing cooperation across the
UN’s specialized agencies – primarily including WHO, the 1919 International Labor
Organization (ILO), the 1945 Food and Agriculture Organization (FAO), and the 1946
United Nations Educational, Scientific and Cultural Organization (UNESCO).
Supplemented by agreements between these specialized agencies—on issues of joint
programmes, exchanges of information, and participation in technical meetings—this
Administrative Committee on Co-ordination ensured that UN agencies had a forum to
coordinate across agencies where their interests overlapped. For coordination of
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specialized bodies outside of this system (e.g., the 1946 United Nations Children’s Fund
(UNICEF), 1944 International Bank for Reconstruction and Development (World Bank),
and 1863 International Committee of the Red Cross (ICRC)), relationships were
formalized through consultations and ad hoc agreements for specific programs.
Given this rising imperative for the post-War advancement of human rights,
national governments, intergovernmental organizations, and nongovernmental
organizations would all come to work within the UN system in redefining human rights
for health. In doing so, national governments had various opportunities to send
memoranda to the Division of Human Rights, Commission on Human Rights, and UN
Secretary-General to influence draft language of various international documents, which
in most cases were finalized by state delegates themselves. Intergovernmental regional
organizations outside of the UN system—most prominently seen in the Council of
Europe’s 1950 European Convention for the Protection of Human Rights and
Fundamental Freedoms and 1961 European Social Charter—drafted their own distinct
human rights obligations but do so in an explicit way that would complement, rather than
contradict, UN efforts.66 Finally, nongovernmental organizations—those officially
recognized for consultations under article 71 of both the UN Charter and WHO
Constitution and those simply sending organizational resolutions and memoranda to the
UN and WHO—had their views taken into consideration in human rights development
and implementation. While a bevy of nongovernmental organizations would hold official
relationships with WHO in advancing medical science, WHO collaboration with
nongovernmental organizations for human rights advancement centered around the
66
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World Medical Association, founded in 1946 as the first international medical
organization,67 and the Council for International Organizations of Medical Sciences
(CIOMS), established in 1949 (as the Council for the Co-ordination of International
Congresses of Medical Sciences) through the cooperative efforts of WHO and
UNESCO.68

II. Theory & Methods
This study examines how WHO has translated evolving health discourses into
human rights norms through international law. Under the hypothesis that human rights
norms for health have evolved over time and in relation to developments in global public
health discourses within WHO, this study looks historically at the association between
legal norms of the right to health and health discourses of WHO, researching the political
processes that led to the internationalization of WHO’s health discourses in human rights
law and the subsequent shifts in international health jurisprudence based on changes in
WHO’s discourse regarding health threats, theories, and technologies. To do so, this
study defines the scope and content of health rights based on state international legal
obligations, looking not solely to international law as the foundation of such rights but
also to the UN debates that preceded each codification of the right to health in
international legal discourse. Such a model implicates the study of law not simply as the
content of adopted treaties or jurisprudence but also of the underlying processes and
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interactive dynamics of adopting and implementing norms for health rights, examining
the international environment for legal reform through WHO’s rights-based discourses.
To understand the processes and dynamics of an evolving right to health, WHO
presents a uniquely situated case study, with WHO having a preeminent impact on both
(1) the development and implementation of international health rights and (2) the creation
of global consensus in public health discourse. First, the UN and its specialized agencies,
as the principal international legal authority, hold a central role in the development of
human rights language and the implementation of these norms, guiding and interpreting
the human rights regime as it is put into law and law into practice.69 Within the UN
system, WHO retains presumptive authority in all health-related matters within its
constitutional purview.70 At the forefront of health diplomacy, WHO stands at the
crossroads of health rights, privy to all international communications related to the right
to health and capable of shaping norms in health rights through established UN decisionmaking hierarchies, enabling or stymieing their realization. For example, through UN
preparatory documents, WHO is often given the initial opportunity to frame the human
rights norms related to health, allowing it to shape the codification of the right to health;
once those norms are codified, WHO’s role continues, working through ECOSOC to
review, adjudicate, and supervise national and international measures of
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implementation.71 Second, in considering WHO’s role in the creation of global
consensus in public health discourse, WHO has long been a leader in the development of
global public health discourses, acting in an agenda-setting capacity as a health
representative of the community of states.72 Through a stable organizational structure
and administrative apparatus, WHO has amassed unparalleled expertise in the field of
public health and carried out a large number of public health research studies.73 With this
centralized expertise building institutional authority in public health, scholars look to
WHO to resolve technical public health issues impervious to resolution at the national
level, with WHO acting as “a catalytic agent, a center for debate and policy formulation
and codification.”74 As the world’s leading supervisory body for health, WHO is
institutionally situated to translate this global consensus in public health discourse into
the legal language and programmatic implementation of health rights. With changing
health threats, theories, and technologies creating new demands and challenging existing
international human rights orders,75 WHO bears primary responsibility for channeling
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these changing health discourses into evolving legal conceptualizations of human rights
for health.
In examining this dynamic, the present research is grounded in the
methodological understanding that (1) the legal language of human rights is a means by
which states support their shared norms and (2) the discourse of health is a means by
which scholars, practitioners, and advocates advance explanations for health threats,
theories, and technologies. The relationship between these two dialectics will form the
basis of this dissertation research, examining the effect of changing WHO health
discourses on international legal norms for the human right to health. To complete this
examination, the present study will employ legal research methods to analyze changes in
the international legal language of health rights, assessing underlying health discourses
through discourse analysis of the related WHO and UN communications.

A. Legal Analysis
The study of legal norms has long been a focus of study in political science,
with the understanding that law is a social phenomenon, a dynamic process of
normative development rather than a static body of rules. In concretizing these norms,
the end of the Second World War brought with it an understanding that human rights
norms must be codified, enforcing morality through international law.76-77 Given the
law’s role in memorializing and reifying these human rights norms, 78 legal analysis is
76
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well suited to studying the politically constructed evolution of ideas as they are
manifested in international law.79 Within this methodological framework, the present
dissertation research charts the changing meaning of these historically contingent
norms as they are codified in the right to health under international law.
While it is generally accepted that human rights evolve in response to ‘standard
threats,80 few before have attempted to study the normative evolution of a human
right.81 This dearth of research is pronounced in health, where no previous scholar has
attempted to trace the evolution of the norms of a right to health as they are developed
in human rights under international law and implemented through international
organizations.
Viewing rights as state-constructed legal principles,82 it becomes possible to
chronicle the ideational development through which human rights come into being and
evolve over time, employing social scientific research to provide causal theories for the
law’s association with social norms.83 From this positivist legal framework has arisen a
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burgeoning stream of interdisciplinary legal research,84 employing theories of
international relations to explain, inter alia, the social construction of shared global
norms under constructivist human rights theory.85 Pursuant to this constructivist
theory, norms—collective understandings of appropriate behavior—have explanatory
force independent of state situational constraints, and thus, international law relies on
ideas, values, and norms that exist independent of the distribution of state power.86-87
With these norms developed through the UN, these institutional dialogues create
international policy to govern state behavior and national policy to frame state
programs.88 Emphasizing an interaction between state interests and social structures,
constructivism finds that state goals are endogenous to interactions with these UN
institutions, with norms determining state preferences in both goals and the means to
achieve those goals.89
Under a societal approach to constructivism, this study situates ‘regulative
norms’—norms ordering state behavior—in the formalistic language of human rights,
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viewing the development of health rights as an iterative process indicative of a global
set of norms.90 These international norms for health rights are encapsulated in UN
documents and treaties and then elaborated through treaty enforcement bodies,
international conferences and declarations, state practice, and judicial enforcement. 91
In this sense, international law reflects the negotiated codification of global health
norms already in existence and reifies those norms until revised through normative
evolution and subsequent legislative or jurisprudential amendment. 92 During this
process of normative evolution, the UN and its specialized agencies guide state and
nongovernmental representatives to develop and harmonize norms, negotiating
potentially conflicting norms and advancing these ideas about collective morality into
international legal obligations, which are then implemented through national law and
internalized by state practice.93
To determine the content of these legal norms, this study employs international
legal research and legal analysis to elucidate the normative content of the right to
health. These expressions and components of health rights are found in internationally
recognized sources of international law, including: (1) formal international law
(international treaties and conventions, international custom, general principles of law,
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and judicial decisions and the writings of scholars), (2) “soft law” (non-binding
declarations), and (3) independent scholarship. Correspondingly, in uncovering these
legal obligations, this study looked to: (1) published treaty language and official
preparatory documents (travaux preparatoire) (formally indexed by the UN); (2)
official international conference proceedings and programs of action (available
electronically); (3) UN treaty and official committee archives (collected by professional
archivists and stored by the UN or one of its specialized agencies); and (4) legal
scholarship from multiple country contexts (collected and categorized by the
Committee on Economic, Social and Cultural Rights and Georgetown Law Center’s
O’Neill Institute for National and Global Health Law). Where there were gaps in the
documentary record of legal norms, these sources were clarified, complemented, and
supplemented by semi-structured interviews with key informants—identified through a
snowball sample of leading policy actors at international and non-governmental
organizations—who had key roles in the development and implementation of the right
to health.

B. Discourse Analysis
Flowing from this understanding of the changing legal norms inherent in the right
to health, the purpose of this study is to examine how these legal norms evolve in
response to the WHO discourses that underlie the substance of health rights – framing
themes for discourse analysis in the semantic content shifts of WHO health discourses.
In understanding the evolution of a human right for health, for example, this study views
the international legal language of the right to health to be defined both by historically
prior legal language (intertextuality constraints) and by WHO health discourses exterior
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to the law (interdiscursive relations).94 To examine the underlying ideational
mechanisms at each stage of legal norm advancement, it is necessary to examine the
microfoundations of these normative turns through historical research and discourse
analysis.95 This historical research of health discourse examines how WHO’s health
debates support or inhibit efforts to bring health knowledge to the development of health
rights. Tracing the history of the ideas composing the right to health, this research
studies the manner in which health discourses are translated into the language of human
rights through WHO’s participation in the development and implementation of health
rights, uncovering the complex and coordinating interactions of these discourses in
changing the meaning and application of human rights for health. To do so, this study
looks to official WHO and UN clarificatory documents, preparatory documents, and
secondary texts—those scientific, medical, and public health writings preceding and
immediately following each respective international legal standard for health rights.
Drawing on the medical and public health literatures surrounding these facets of health
discourse, this study employs discourse analysis to analyze the ways in which WHO
employed health knowledge to alter the meaning of the ‘highest attainable standard of
health’ and the scope of the human right that upholds it.
In doing so, this discourse analysis assesses WHO’s debates on health and human
rights, providing an understanding of why the specific language of health rights was
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formed and how it operated.96 Eschewing essentialism (the persistence of meaning over
time), discourse analysis allows for the exploration of the changing meaning of the
concept of health, looking to WHO’s social construction of that concept vis-à-vis health
rights. Through an analysis of the conceptual language underlying international law, it is
possible to construct WHO actors’ social construction of health rights, situating
international legal texts in the historical context of, for example, their legal, political
science, or medical/public health literatures.97 It is these types of literatures that make up
discourses, “[a] group of ideas or patterned way of thinking which can both be identified
in textual and verbal communications and located in wider social structures.”98 As such,
health discourses within WHO provide for the investigation and analysis of health
threats, theories, and technologies and, correspondingly, the development of health rights
norms in international law.99
This study examines how constituent norms of health rights have evolved in
international law in response to underlying health discourses, particularly those changing
WHO discourses on the relative importance of individual medicine services and primary
health care in improving the public’s health. Secondary texts in medicine and public
health have particular relevance in uncovering the discourses underlying international law
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for health. If human rights for health evolve, it is these ancillary texts—legal and nonlegal alike—that both identify WHO practice with regard to rights and provide
historically-situated evidence of the development and implementation of those norms.
With specific regard to the content of health rights, medical and public health
developments have identified threats to health, framed the theories by which health is
defined, and shaped what states can do in applying technologies to assure healthy
conditions. In applying discourse analysis to assess how WHO’s communications shape
the scope and content of the right to health, this research examines the shared language of
health threats, theories, and technologies in medicine and public health at specific
moments in time surrounding codifications of health rights. Guided by various “building
tasks” of language—significance, relationships, politics, connections, knowledge, and
sign systems100—this analysis has traced the historical evolution of WHO’s language in
medicine and public health and how such mutually agreed-upon language reflects and
constructs evolving states of health knowledge.101 Sampling WHO and UN documents
and communications across medicine and public health, the process of discourse
collection continued until theoretical saturation – when a complete range of themes was
represented by the data.102 In reviewing this discursive data, the interpretation of
identified themes—through an ordering of the building tasks and the central themes of
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the literatures103—has resulted in a comprehensive analysis of the institutional
mechanisms by which WHO has sought to translate health discourse into health rights.

III. Results – The Birth, Death, and Resurrection of Human Rights in
WHO Programming: How Early Intransigence Toward Human Rights
Crippled World Health Organization Efforts to Achieve Health for All
This part chronicles the political dynamics of WHO human rights programming,
from the 1948 inception of WHO to the immediate aftermath of the 1978 Declaration of
Alma Ata. While scholars have reached contradictory conclusions on WHO’s role in the
advancement and implementation of human rights—finding either that WHO had an
influential positive presence in the evolution of human rights discourse104 or that public
health and human rights always “evolved along parallel but distinctly separate tracks,”
joined for the first time with the advent of the HIV/AIDS pandemic105—both of these
accounts present an incomplete history, overlooking the vital human rights role played by
WHO in its early years and the consequences that resulted when WHO subsequently
abnegated its authoritative role as a leading voice for health rights.
As highlighted in this historical narrative and analysis, although WHO was an
early and forceful proponent of a rights-based approach to health, WHO came to
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reposition itself as an exclusively technical organization, focusing solely on disease
prevention and medical organization to the detriment of rights advancement. In the midst
of the codification of the 1948 UDHR in the 1966 ICESCR, the WHO Secretariat walked
away from its efforts to develop the international legal language of the right to health and
implement this language in its public health programming. When WHO sought to
reclaim the mantle of human rights in the pursuit of its Health for All Strategy in the
1970s, its past neglect of rights-based strategies left it without the human rights
obligations and legitimacy necessary to implement primary health care pursuant to the
Declaration of Alma Ata. In a chronological series of subparts, these results describe
WHO’s early influence on human rights (1948-1953), subsequent neglect of human rights
(1953-1973), and ultimate rediscovery of human rights as the basis of its Health for All
strategy (1973-1979) – with these time periods corresponding with successive changes in
WHO leadership and direction.

A. WHO Influences Human Rights (1948-1953)
The First World Health Assembly, with fifty-four member states, met in Geneva
in June 1948 to establish WHO as a specialized agency of the United Nations and lay
out WHO’s mandate, programs, and priorities for global public health.106 From the
moment of this inauguration, WHO sought to pursue dual policy paths in its work: an
extension of previous coordination in international health protection (including
epidemiological surveillance, sanitary conventions, and standardization) and an
ambitious rights-based project in national health promotion, both to bring the resources
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of science and medicine to bear on the major problems and neglected countries of the
world and to establish national public health systems to address underlying
determinants of health.107
In the aftermath of the Second World War, a unique and unrepresentative
moment in the history of ideas surrounding health, medical technologies—in the form
of new physician practices, newly-discovered scientific therapies, and global
epidemiologic surveillance systems—had created unlimited possibilities to extend and
improve life.108 These “miracles of modern medicine” were dramatically showcased by
the wartime success of the Health Division of the United Nations Relief and
Rehabilitation Administration (UNRRA), which had acted to provide basic medical
services, medical and sanitation supplies, and DDT (dichloro-diphenyl-trichloroethane)
to war-ravaged nations. Reflecting on this moment in the history of public health,
scholars have noted that “[t]he attitude at the time seemed to be that much was expected
of new tools such as antibiotics and DDT developed during the war and that the
necessary resources would be available without interruption because finally there would
be no more war.”109 Through the establishment of a permanent health secretariat in
WHO, “newly-discovered scientific knowledge was to make possible and also to
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provide the stimulus for more effective international health work,”110 with the technical
functions of UNRRA and other international health organizations transferred to the
Interim Commission of WHO and forming a foundation of WHO’s post-Constitution
programming. As encapsulated in the faith of WHO’s first Director-General in
achieving rights-based medical policy, “I strongly believe that with all the marvellous
[sic] tools which modern science and medicine have put at our disposal, we could make
tremendous strides towards the attainment by ‘all peoples of the highest possible level
of health.’”111
Notwithstanding this moment of exultation for the observed “miracles” of modern
medical care, leading global public health officials continued to emphasize the
importance of underlying determinants of health, wherein “[t]he gross relations between
economic status and various indices of physical well-being has long been firmly believed
in by the proponents of public health.”112 Adopting the term ‘health care’ rather than
‘medical care’ as the basis of health discourse,113 public health practitioners sought to
develop policy consensus that the full development of health requires both insurance for
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medical services114 and underlying conditions for, inter alia, adequate nutrition,115
housing,116 education,117 and social security.118 Looking to national governments to
realize these economic, political, and social determinants of health, leading public health
statesmen considered it to be “a truism” that “education and high economic status are of
primary importance in the protection of health.”119 With the contemporaneous rise of
national social welfare systems, it had become clear that health promotion, disease
prevention, and rehabilitation required concerted government action through national
health policies directed toward alleviating underlying determinants of health.120 Based
upon the successes of budding welfare states in the developed world, which were initially
designed to provide comprehensively for medical care and underlying determinants of
health, public health experts sought to export this developed world success to the
developing world, observing that health “comes to underdeveloped areas only by patient

114

Canada House of Commons Special Committee on Social Security. Health
Insurance—Report of the Advisory Committee on Health Insurance Appointed by Order
in Council P.C. 836, Feb. 5, 1942. Ottawa: Government Printer; 1943.
115

Schultz TW. (Ed.) Food for the World. Chicago: University of Chicago Press; 1945.

116

American Public Health Association. Housing for Health. Lancaster, Pennsylvania:
Science Press Printing; 1941.
117

Derryberry M. The role of health education in a public health program. Public Health
Reports. 1947;62:1629-1641.
118

Robson WA. (Ed.) Social Security. London: George Allen & Unwin; 1945.

119

de Paula Souza GH. Today’s global frontiers in public health. American Journal of
Public Health. 1945;35:111-114,112.
120

Grant JB. International trends in health care. American Journal of Public Health.
1948;38:381-397.

41
training of public health personnel and the development of reasonably well-organized
national and local public health departments.”121
Given these understandings of individual medical services and underlying
determinants of the public’s health, the first World Health Assembly (1) recommended
that governments take preventive, curative, legislative, social and other steps to prevent
disease and promote health, (2) gave priority in WHO technical assistance to malaria,
tuberculosis, venereal disease, maternal and child health, nutrition, environmental
sanitation, and public health administration, and (3) delegated expansive authority and
autonomy to the WHO Secretariat to design and fulfill program details.122-123
Transitioning from the international disease prevention emphasis of its predecessor
organizations, WHO would carry out its programs to focus on stemming disease and
promoting health at its source, seeking to coordinate and improve the development of
national health systems through the pooling of international knowledge and experience
on underlying determinants of health.124 As justified by WHO’s Director-General, “[a]
community is more effectively protected against pestilential disease by its own publichealth service than by sheltering behind a barrier of quarantine measures.”125 To develop
these public health services as part of national health systems—in accordance with the
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Organization’s explicit constitutional mandate and building on the Interim Commission’s
survey of national public health systems126—WHO’s work under its Expanded
Programme of Technical Assistance for Economic Development would encompass the
range of current public health practice:
(1)

national public health administrations and national health programs,

(2)

education of medical, nursing, and auxiliary staff,

(3)

communicable diseases,

(4)

Health Demonstration Areas,

(5)

production of antibiotics and insecticides,

(6)

food production and health promotion,

(7)

maternal and child health,

(8)

industrial health,

(9)

health education, and

(10)

nutrition.

It is in this undercurrent of social medicine—this understanding of the limits of
technological progress, and correspondingly, the importance of national public health
systems to address underlying determinants of health127—that WHO concerned itself with
what it considered an “inseparable triad” for designing health policy – “the
interdependence of social, economic and health problems.”128 To address these
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interrelated determinants of health through comprehensive approaches to policy, WHO
sought to coordinate interdisciplinary approaches to public health through ad hoc
collaborations with these other agencies and organizations, often with other organizations
providing funding for WHO personnel and programming.129-130 Although many
agencies—nongovernmental, governmental, and intergovernmental—would be enlisted
in the post-War public health endeavor, WHO took the lead in formulating the policy and
coordinating action, with the US representative to the WHO Executive Board finding at
the end of this period that “under the leadership of the World Health Organization, the
various national and international programs have become, in a very real sense, a single,
unified movement with a common goal and common methods of attaining that goal.”131
With a synoptic view of underlying determinants of health and a predilection toward
interagency collaboration to attain its multi-sectoral health goals, the WHO Secretariat
sought to work with the UN to apply human rights for health.
In fulfilling its global health mission under human rights frameworks, WHO’s
early years—under the leadership of Brock Chisholm, the Canadian Executive Secretary
of the Interim Commission and then first WHO Director-General—were marked by the
Organization’s active role in (1) the drafting and implementation of human rights treaties,
working with the UN and other specialized agencies to expand human rights principles
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and conduct joint health programs,132 and (2) the incorporation of human rights in its
operations, seeking to achieve the “highest attainable standard” of health through public
health programs (a) focusing on the benefits of scientific progress and (b) emphasizing
socioeconomic underlying determinants of health.133 To accomplish this, WHO
distinguished itself as an active participant in the development of legal standards for
human rights and the codification of international law for public health. During this
period, WHO stayed apprised of the work of the UN Division of Human Rights, and
likewise, the Division of Human Rights sought to stay apprised of all WHO activities in
global health, finding these activities germane to the objectives set forth in article 25 of
the UDHR.134 To accomplish this mutually beneficial cooperation for health rights, the
main channel of human rights communication between the UN and WHO came in
relation to translating the rights enumerated in the UDHR into legally-enforceable
covenants, first in the draft International Covenant on Human Rights and subsequently
(with the decision to disaggregate the rights of the draft International Covenant on
Human Rights into two separate covenants) in the ICESCR. Through this dedicated
cooperation in the development and implementation of health rights, WHO would come
to see its own policy preferences reflected in the international legal language of the right
to health, laying the groundwork for an expansive rights-based approach to public health.
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1. Draft International Covenant on Human Rights – Human
Experimentation
Even before the completion of the UDHR, it became clear that the UDHR, as a
nonbinding declaration, would need to be supplemented by a binding covenant; however,
the initial spirit of unity inherent in these early post-War agreements deteriorated upon
the intransigence of conflicting priorities and conceptualizations of human rights. Many
western states had steadfastly objected to the inclusion of economic, social and cultural
rights in the draft International Covenant on Human Rights – questioning their origin in
natural law; finding it impossible “to define such rights and any permissible limitations of
them with sufficient precision to form the subject of international obligations;” and
noting that the realization of these rights already fell under the purview of the specialized
agencies.135 Although the newly formed Socialist bloc would seek to advance its
ideological tenet of economic equity by declaring that economic and social rights
“warranted first priority and that, upon their realization, it would then be possible to
foster civil and political rights,”136 the financial burdens of these legally enforceable
economic and social rights fomented disunity in the human rights framework of the
UDHR. As such, preliminary drafts of the International Covenant on Human Rights were
restricted to civil and political rights, excluding the economic, social and cultural rights
of the UDHR – including the right to health.
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Even in the absence of discussion on a right to health, WHO remained involved in
human rights discussions on civil and political rights but was confined in its involvement
to issues surrounding human experimentation. For WHO, human experimentation held
strong resonance in planning for the future of medicine. In the aftermath of the War, it
was found that Nazi physicians had taken part in “medical experiments without the
subjects’ consent, upon civilians and members of the armed forces of nations then at war
with the German Reich . . . in the course of which experiments the[y] committed
murders, brutalities, cruelties, tortures, atrocities, and other inhuman acts.”137 Given a
heightened international focus on medical experimentation following the Second World
War—particularly given the prominence of the so-called Doctors Trial, prosecuting those
Nazi physicians who participated in genocide and medical experimentation and creating
international law for medical practice in the Nuremberg Code138—WHO focused much of
its human rights capital on limitation to medical experimentation.139-140
Originally drafted as article 6, this prohibition held: “No one shall be subjected to
any form of physical mutilation or medical or scientific experimentation against his will.”
With state suggestions that this prohibition include exceptions for protecting individual
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and public health, the UN Commission on Human Rights requested, given that this article
“gives rise to many problems of a medical nature,” that WHO provide initial
“recommendations concerning the form of the article before the Commission takes any
further action.”141 In providing these comments for its sixth session, the Commission
specifically requested that WHO “take into account, in considering the possible revision
of the text of this article, the circumstances of physical mutilation and medical and
scientific experimentation under the Fascist and Nazi regimes which prompted the
inclusion of this article.”142
Cognizant of these previous atrocities but fearful that restrictions on medical
experimentation “would hinder genuine medical progress,”143 WHO incorporated in its
deliberations its nongovernmental partners, including the World Medical Association and
International Council of Nurses.144 With the World Medical Association (1) finding the
language “without his free consent” more appropriate than “against his will” and (2)
holding an interest in authorizing a physician to take necessary lifesaving action for a
patient who cannot consent, it proposed that the language of the article be modified to:
“No-one shall be subjected without his free consent either to medical or scientific
experimentation or to physical mutilation except, in his own interest, in case of
emergency and when unconscious.” (For similar reasons, the International Council of
141
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Nurses proposed the more permissive language: “No-one shall be subjected against his
will to physical mutilation or medical or scientific experiment not required by his state of
health both physical and mental.”)145
When WHO addressed this issue during the January 1950 meeting of its
Executive Board,146 the Executive Board’s working group on medical experimentation
was unable to reach consensus, with the majority of the working group fearing that
legitimate research would be stifled by explicit prohibitions on medical experimentation
and recommending that such an article be omitted entirely.147 Despite the issuance of a
minority report—finding the prohibitions insufficiently strong in protecting a right of
informed consent and suggesting a more nuanced text for article 7148—the Executive
Board adopted the majority finding, with the WHO Secretariat responding to the UN by
arguing for the exclusion of article 7 on medical experimentation but nevertheless finding
its prohibited conduct to fall under the scope of article 5’s torture provision and thereby
to be unnecessary:
(1) Article 5 of the Declaration acts as a sufficient deterrent against the
type of conduct that Article 7 of the Covenant is destined to prevent.
(2) It is considered extremely difficult to present an Article, which while
preventing improper medical intervention and experimentation would not
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also at the same time act to the prejudice of legitimate medical and social
needs.149
In partial response to the concerns of WHO’s Executive Board, the Commission on
Human Rights, temporarily moving the substance of Article 7 to Article 4, revised the
prohibitions on medical experimentation to read:
No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment. In particular, no one shall be subjected against
his will to medical or scientific experimentation involving risk, where
such is not required by his state of physical or mental health.
As the UN Division of Human Rights explained this revised language: “The words ‘in
particular’ were deliberately chosen in order to indicate that this is not a provision which
intends to restrict generally scientific activities but only cases of cruel, inhuman or
degrading treatment which take the form of medical and scientific experimentation.”150
To clarify this intent not to quash legitimate medical practice, states elaborated the caveat
to this prohibition where such experimentation is “required by his state of physical or
mental health.”
With this international legal language continuing to develop, the UN General
Assembly sought to “find a formulation which, while outlawing criminal
experimentation, would not hinder legitimate scientific or medical research as well as
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medical treatment required in the interest of the patient’s health.”151 Whereas “the
interest of the World Health Organization in Article 7 had ended with the report of the
organization to the Commission on Human Rights,”152 the World Medical Association
continued its involvement in the development of human rights norms for medical
experimentation,153 keeping the WHO Secretariat apprised of that involvement. Despite
the official opposition of WHO’s Executive Board to expanding human rights to
encompass medical experimentation154—a losing battle given article 7’s ultimate
language that “[i]n particular, no one shall be subjected without his free consent to
medical or scientific experimentation” without the qualifying language of medical
necessity (adopted by the Third Committee of the General Assembly in October 1958,
39-0, with 29 abstentions)—this experience shaped the WHO Secretariat’s active
approach to human rights, and it was clear to UN observers that WHO sought a
cooperative role with other UN organs in the field of human rights. Given continuing
involvement and cooperation from nongovernmental organizations in medical
experimentation—allowing the WHO Secretariat to distance itself from the
uncompromising stance of its Executive Board—the WHO Secretariat would shift its
attention to the consideration of positive human rights obligations for health.
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Providing these additional opportunities for WHO incorporation in the human
rights project, the UN General Assembly resolved in December 1950155 to expand
ECOSOC human rights deliberations to include economic, social and cultural rights in
the draft International Covenant on Human Rights, affirming that “the enjoyment of civic
and political freedoms and of economic, social and cultural rights are interconnected and
interdependent” and seeking through the Commission on Human Rights “to obtain the
cooperation” from specialized agencies in drafting articles within their respective
purview.156 In doing so, the Commission on Human Rights would take up legal
obligations concerning economic, social and cultural rights in its 1951 session, giving
WHO its first opportunity to influence the development and implementation of a human
right to health.

2. Draft International Covenant on Human Rights – The Right to
Health
In preparation for states to develop the scope and content of the right to health, the
Commission on Human Rights requested that the UN Secretary-General submit a report
to ECOSOC on the legal aspects of previous actions by the UN and its specialized
agencies in relation to economic, social and cultural rights.157-158 To accomplish this, the
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UN Division of Human Rights developed a survey of activities within the scope of
articles 22 to 27 of the UDHR, summarizing information contributed by the executives of
UN specialized agencies: the ILO, UNESCO, FAO, and WHO. Reaching out to WHO
on such cooperative opportunities with the Commission on Human Rights,159 DirectorGeneral Chisholm responded enthusiastically in January 1951, quoting from the
preambular language of the WHO Constitution (preambular language that the DirectorGeneral had drafted personally while serving as the rapporteur of the 1946 Technical
Preparatory Committee160) and “welcom[ing] opportunities to co-operate with the
Commission on Human Rights in drafting international conventions, recommendations
and standards with a view to ensuring the enjoyment of the right to health.” To this
cooperative end, Director-General Chisholm concluded his reflections on WHO’s human
rights mission:
It is clear that the whole programme approved by the World Health
Assembly represents a concerted effort on the part of the Member States to
ensure the right to health. In this respect, the work they accomplish
through WHO complements that which they have undertaken through the
Commission on Human Rights. I am well aware of the obligation of
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WHO to be guided by this fundamental relationship in planning its work
with governments as well as with other international organizations.161
With specialized agencies responding favorably to the UN’s request for cooperation,162
WHO responded accordingly to the UN’s subsequent request for comments on the scope
of articles 22 to 27,163 following up on the Director-General’s response with a wide range
of suggestions well beyond the confines of medicine and across the range of economic,
social, and cultural rights—on topics ranging from occupational health, to nutrition, to
child welfare and maternal and child health clinics, to medical and nursing education and
research, to international health policy—noting specific joint WHO activities with ILO,
FAO, UNICEF, and UNESCO.164 From this, the Commission on Human Rights revised
its survey of the activities of specialized agencies, noting agency activities and
interagency collaborations with regard to article 25’s declaration of rights to underlying
determinants of health, including adequate food, clothing, housing, medical care, and
social security:
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Given WHO’s response and the UN’s recognition of WHO’s wide-ranging involvement,
WHO was poised to play a crucial role in the development and implementation of state
obligations to realize underlying determinants of health through national public health
systems.

a. Commission on Human Rights
Expanding upon this undertaking with regard to the right to health, DirectorGeneral Chisholm reiterated in March 1951 letter to the UN Secretary-General that WHO
“will advice [sic] the Commission [on Human Rights] on technical matters relating to
health which may arise in the course of the Commission’s work and will co-operate with
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the United Nations, as appropriate, in assistance to governments,”167 with the Assistant
Director-General writing the same day to the Assistant Secretary-General to go beyond
technical matters and note that the WHO Secretariat would review its position on the
right to health at the next Executive Board meeting.168-169 Pursuant to this cooperation,
arrangements were made for WHO to send to the Commission’s June 1951 meeting a
large Secretariat delegation, consisting of the Assistant Director-General, the Director of
the Division of Organization of Public Health Services, the Director of the Division of
Co-ordination of Planning, and the WHO Liaison to the UN.170 Discouraged by WHO’s
expansive foray into human rights policy, the United States Representative to the WHO
Executive Board wrote to the Director-General, expressing his “hope”:
that the members of the secretariat who participate in the discussion with
the Commission will bear in mind the fact that guaranteeing economic and
social rights in an enforceable covenant is considerably different from a
declaration of objectives. Economic and social rights fall into a different
category from political rights. If a nation agrees to guarantee civil and
political rights, it can carry out these guaranties by passing appropriate
legislation. On the other hand, in order to secure economic and social
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rights there must be available, over and above the willingness of the
government, an adequate number of trained personnel, facilities,
equipment and financial and national resources. No matter how great the
desire of the governments to provide such rights, some are not,
unfortunately, in a position to guarantee them now. I hope that the WHO
will call the attention of the Commission to these problems as well as to
the problems inherent in attempting to draft enforceable rights for health
services.171
Notwithstanding such suggestions, WHO submitted suggested language on April 18,
1951 that implicitly rejected the US position on underlying determinants of health:
[w]hen the question arose of including economic, social and cultural rights
in the Covenant on Human Rights, the Director-General of the World
Health Organization felt it was imperative that the enjoyment of the
highest obtainable standard of health should be included among the
fundamental rights of every human being, and desirable for provision to be
made for an undertaking by Governments that adequate health and social
measures should be taken to that end, with due allowance for their
resources, their traditions and for local conditions.
In deference to the position of the United States, however, the WHO suggestion clarifies
that “some Governments with immense financial resources can concentrate on highly
specialized problems and provide measures which only benefit a very small number of
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people, while others have still to create a medical profession and health services before
they can contemplate action of any kind.”172
With Director-General Chisholm thereafter adding himself to lead the WHO
delegation to the Commission on Human Rights, WHO suggested that the right to health
should be couched in terms—drawn from the WHO Constitution and language
abandoned in compromises with the UDHR173-174—that emphasize (1) a positive
definition of health, (2) the importance of social measures in realizing underlying
determinants of health, (3) governmental responsibility for health provision, and (4) the
role of public health systems in creating measures for what would become “primary
health care”:
Every human being shall have the right to the enjoyment of the highest
standard of health obtainable, health being defined as a state of complete
physical mental and social well-being.
Government, having a responsibility for the health of their peoples,
undertake to fulfil that responsibility by providing adequate health and
social measures.
Every Party to the present Covenant shall therefore, so far as it [sic] means
allow and with due allowance for its traditions and for local conditions,
172
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provide measures to promote and protect the health of its nationals, and in
particular:
-

to reduce infant mortality and provide for healthy development of
the child;

-

to improve nutrition, housing, sanitation, recreation, economic and
working conditions and other aspects of environmental hygiene;

-

to control epidemic, endemic and other diseases;

-

to improve standards of medical teaching and training in the
health, medical and related professions;

-

to enlighten public opinion on problems of health;

-

to foster activities in the field of mental health, especially those
affecting the harmony of human relations.175

The Commission on Human Rights met in June 1951 to review substantive and
implementation provisions concerning—among other economic, social and cultural
rights—the right to health. WHO Director-General Chisholm began discussion on the
right to health by pressing for the International Covenant on Human Rights to define
health, advocating that delegates adopt the definition of “complete” health from the
WHO Constitution. Given its widespread support among states parties to WHO, the
Director-General advocated for this definition based upon a widespread public health
consensus that health consists not only of a “negative conception of health as
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representing simply freedom from disease.”176 In the wake of this impassioned plea for
health promotion and underlying determinants of health within the right to health, and in
accordance with WHO’s written proposal, delegates turned to negotiations over the
precise language of this right, whereupon state delegates proposed the major amendments
summarized in the table below:177

176

United Nations. Economic and Social Council. Commission on Human Rights.
Seventh Session. E/CN.4/SR.223. 13 June 1951.
177

Commission on Human Rights. Report of the Seventh Session. E/1992.

60
WHO Proposal (4/18/51)

Every human being shall have the
right to the enjoyment of the highest
standard of health obtainable, health
being defined as a state of complete
physical mental and social wellbeing.
Government, having a responsibility
for the health of their peoples,
undertake to fulfil that responsibility
by providing adequate health and
social measures.
Every Party to the present Covenant
shall therefore, so far as it [sic]
means allow and with due allowance
for its traditions and for local
conditions, provide measures to
promote and protect the health of its
nationals, and in particular:
to reduce infant mortality and
provide for healthy development
of the child;
to improve nutrition, housing,
sanitation, recreation, economic
and working conditions and other
aspects of environmental hygiene;
to control epidemic, endemic and
other diseases.
to improve standards of medical
teaching and training in the
health, medical and related
professions
to enlighten public opinion on
problems of health;
to foster activities in the field of
mental health, especially those
affecting the harmony of human
relations.

Egypt Proposal (5/2/51) /
Chile Proposal (5/2/51) ([ ]
indicates deletion in Chile
Proposal)
Everyone shall have the right to
the enjoyment of the highest
standard of health obtainable.
With a view to implementing
and safeguarding this right:
Each State party hereto
undertakes to provide
legislative measures to promote
and protect and protect [the]
health [of its nationals,] and in
particular:
1. to reduce infant mortality
and provide for healthy
development of the child;
2. to improve nutrition,
housing, sanitation,
recreation, economic and
working conditions and
other aspects of
environmental hygiene;
3. to control epidemic,
endemic and other
diseases.
4. [to improve standards of
medical teaching and
training in the health,
medical and related
professions
5. [to enlighten public
opinion on problems of
health;
6. [to foster activities in the
field of mental health,
especially those affecting
the harmony of human
relations.]

Denmark
Proposal
E/CN.4/542
(4/18/51)
Each State party
hereto undertakes
to combat disease
and promote
conditions which
will assure the
right of all its
nationals to
medical care in the
event of sickness.

USSR Amendment
E/CN.4/583 (5/1/51)

UK Amendment
E/CN.4/588 (5/2/51)

ECOSOC Submission

Each State party hereto
undertakes to combat
disease and provide
conditions which would
assure the right of all its
nationals to a medical
service and medical
attention in the event of
sickness.

Each State party hereto
undertakes by
combating disease and
promoting favourable
conditions, including
the provision of medical
care, to assure to all
persons within its
territory, as far as
possible, the right to an
adequate standard of
health.
↓
Revised to
accommodate
WHO
preferences
Each State party hereto
undertakes, by
combating disease, by
providing legislative
measures to promote
and protect health and
by providing favourable
conditions for medical
care, to assure to all
persons within its
territory, as far as
possible, the right to an
adequate standard of
health

The States parties to this
Covenant recognize the right of
everyone to the enjoyment of the
highest standard of health
obtainable. With a view to
implementing and safeguarding
this right, each State party hereto
undertakes to provide legislative
measures to promote and protect
health and in particular:
1. to reduce infant mortality
and to provide for healthy
development of the child;
2. to improve nutrition,
housing, sanitation,
recreation, economic and
working conditions and
other aspects of
environmental hygiene;
3. to control epidemic,
endemic and other diseases;
4. to provide conditions which
would assure the right of all
its nationals to a medical
service and medical
attention in the event of
sickness.

USA Amendment
(5/2/51)
The States Parties to the
Covenant recognize the
right of everyone to the
enjoyment of the highest
standard of health
obtainable.
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With consensus developing around WHO’s proposal—providing simultaneously for the
general recognition of a right to health in an opening paragraph with an enumeration of
state obligations in subsequent paragraphs—the Commission was challenged primarily
by dueling US and Soviet proposals. As a compromise, states adopted the US
comprehensive amendment only as a replacement for the first paragraph of the WHO
proposal. Likewise, with the Soviet Union critiquing the US proposal for failing to
define obligations on governments, states included the Soviet comprehensive amendment
on medical care only as an additional obligation on governments. With adoption of the
amended Chilean proposal (11-5 (2 abstentions)), its subsequent amendment by the
partial adoption of the US proposal (14-0 (3 abstentions)), and the rejection of the UK
proposal (as an amendment to the remainder of the Chilean proposal, 8-7 (3
abstentions)), the Chairman put to vote each of the remaining paragraphs of the Chilean
proposal, with each paragraph approved by wide margins.
By a final vote of 10-0 (8 abstentions)—the abstentions arising largely out of the
draft article’s provision for medical care178—the Commission on Human Rights
concluded on June 2, 1951 with the following text of article 25 of the draft International
Covenant on Human Rights:
The States parties to this Covenant recognize the right of everyone to the
enjoyment of the highest standard of health obtainable. With a view to
implementing and safeguarding this right, each State party hereto
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undertakes to provide legislative measures to promote and protect health
and in particular:
1. to reduce infant mortality and to provide for healthy development of
the child;
2. to improve nutrition, housing, sanitation, recreation, economic and
working conditions and other aspects of environmental hygiene;
3. to control epidemic, endemic and other diseases;
4. to provide conditions which would assure the right of all its
nationals to a medical service and medical attention in the event of
sickness.179
Rather than accepting the expansive definition of “complete” health from the WHO
Constitution, however, the drafters of the Covenant—in conformity with a lack of
definition for other rights180—had reverted to the delimited “highest standard of health
obtainable.” Despite this limitation, the revised draft of the right to health—amendments
notwithstanding, the most detailed of the economic, social and cultural rights—would
place extensive obligations on the state to create healthy conditions through public health
systems, reflecting in legal rights the emphasis of WHO discourse on underlying
determinants of health.181 To the extent that states continued to disagree on the measures
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for implementing a right to health, this disagreement focused overwhelmingly on
obligations for medical care, the only obligation not proposed by WHO.

b. WHO Executive Board
On June 7, 1951, the WHO Executive Board would meet in its Eighth Session to
discuss for the first time WHO’s co-operation with the UN Commission on Human
Rights, specifically the role that WHO would play in drafting the language of what would
become the human right to health. With five days separating the meetings of the
Commission on Human Rights and the Executive Board, Director-General Chisholm
forwarded the resolution of the Commission on Human Rights to Executive Board
members, observing for his medical audience that “a distinction is made between the
concept of human rights, which is an abstraction, and the concrete actions or conditions
which give reality to that concept” while highlighting the ways in which WHO could
have a preeminent leadership role in implementing these concrete actions.182 In
justifying the leadership role that WHO would be asked to undertake in implementing
human rights, he found that “the provisions of the Covenant on Human Rights can and
should be implemented through . . . the specialized agencies and the Agreements between
the UN and the specialized agencies,”183 admonishing the Executive Board not to
disempower WHO by allowing non-technical UN organs to pass judgment over health

the maximum of their available resources with a view to achieving progressively the full
realization of the rights recognized in this part of the present Covenant.”
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issues.184 While the Director-General remained concerned about lingering weaknesses in
article 25—including duplications of the provisions of other articles; ambiguity in
WHO’s relationship with other specialized agencies; and a lack of completeness resulting
from the deletion of WHO’s final three measures of state responsibility for underlying
determinants of health—he advocated strong WHO authority for interpreting and
supervising the implementation of the right to health’s domestic and international
obligations.185
In the ninety-minute Executive Board debate that ensued on “Co-operation with
the Commission on Human Rights,” the Executive Board accepted without discussion a
resolution supporting the Director-General’s position on provisions of implementation
through WHO, focusing its discussion on the substance of the right to health. Through
this debate on the language of the article on the right to health—and with a member of
the UN Human Rights Division present in an advisory role—the following changes in
language were proposed for ECOSOC consideration (original argument in first bullet
point, compromise arguments in the alternative included in subsequent bullet points;
reasoning summarized in parenthetical statements):186
EB Member
(nationality)
van Zile Hyde

Proposal
•

Delete entire second sentence of article 25 (believing legislative measures to be
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(US)

Bravo (Chile)

•
•

Karunaratne (UK)

•
•

Daengsvang
(Thailand)

•

Canaperia (Italy)

•

Padua

•

Jafar (Pakistan)

•

Hurtado (Cuba)

•

Forrest (WHO
Secretariat)

•

the least important emphasis of public health and arguing that other articles (22,
23, 24) are limited to general statements of principle and clarified only in the
umbrella clause of article 19)
If second sentence is included, the word “any” should be deleted.
Second sentence of article 25 should be amended to read: “…to take legislative
and other measures to promote…”
In the alternative, insert “if necessary” after “legislative measures”
Insert “any” before “legislative measures” and “necessary” before “promote and
protect health…”
Delete second sentence of article 25, beginning “with a view” (finding that (1)
article 19 covered action for implementing health rights in relation to subparagraphs (i), (ii), (iii) and (iv) and (2) the current draft implies that health
principles could only be implemented by “legislative measures”)
Simply omit the word “legislative” in second sentence (arguing that “take all
necessary measures” would cover all points of view)
Amend to read “to provide all necessary measures, including legislative
measures…” (thereby implying that legislation was a subordinate factor)
Retain second sentence (believing that legislative measures commit states parties
to a definite course of action)
Second sentence of article 25 should be amended to read: “…to take legislative
and all other measures to promote…” (agreeing with Bravo and arguing that it
was not the task of the EB to redraft the article)
Second sentence of article 25 should be amended to read: “…to take legislative
and other measures to promote…”

Much of the discussion centered on the various proposals of US representative van Zile
Hyde, the same representative who earlier that year had cautioned against the DirectorGeneral’s expansive approach to the right to health. With rejection of both the radical
proposal by van Zile Hyde (delete the whole of the second sentence, 9-1 (5 abstentions))
and the prioritizing proposal by Padua (substitute “legislative measures” with “all
necessary measures including legislative measures,” 5-3 (6 abstentions)), the DirectorGeneral—echoing debates that had taken place within the Commission on Human
Rights—offered a series of compromise proposals to replace “legislative measures,”
being rejected in his proposal for “all administrative, technical and legislative measures”
before finding adoption (6-1 (8 abstentions)) for “legislative and other measures.” To
ensure consensus in this retention of legislative measures for underlying determinants of
health, the Director-General assured Executive Board members that his presentation of
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this decision to ECOSOC would emphasize the importance placed on these “other
measures.”187 The Director-General would accommodate this Executive Board
consensus by (1) reporting on this decision in a Commission on Human Rights survey of
activities of specialized agencies in the economic, social and cultural rights188 and (2)
presenting this decision to the Thirteenth Session of ECOSOC, meeting in July-August
1951 to review the revised draft covenant.189-191 While a right to health continued to lack
the support of nongovernmental medical associations—prominently the World Medical
Association, which criticized state obligations under the right to health and argued that
“the Constitution of the World Health Organization is broad enough to cover the subject
and there seems no point to including the subject in still another covenant of the United
Nations”192—the WHO Secretariat was showing leadership inside WHO and throughout
the UN for developing the language of this right and for implementing that language in
its health programming.
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This WHO leadership in health rights proved influential, as the UN Division of
Human Rights drew upon both the WHO Director-General’s background document and
the Executive Board meeting minutes in subsequent drafts of the International
Covenant.193 When the UN Secretary-General published the results of the UN’s survey
of “Activities of the United Nations and of the Specialized Agencies in the Field of
Economic, Social and Cultural Rights,” the UN (1) reiterated the language of the right to
health from the WHO Constitution (including WHO’s definition of health as “a state of
complete physical, mental and social well-being”), (2) noted WHO’s interagency
activities related to several underlying determinants of health, and (3) recognized WHO
for its health programs related to, among other things:
drawing up Health Regulations to replace the International Sanitary
Conventions; . . . providing world wide epidemiological intelligence
services, setting standards for therapeutic substances, publishing the
International Pharmacopoeia, and conducting research . . .; [and] assisting
its member States to raise standards of health within their countries by
means of field demonstrations, advisory visits by officials of the
Organization and other advisory services, the provision of literature on
medical subjects and of teaching equipment, the granting of fellowships,
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study by expert committees and by individual research workers either in
the field or at headquarters, and emergency material aid in epidemics…194
While the UN’s listed human rights activities for WHO were less widespread than for
other specialized agencies—focused, much to the chagrin of WHO staff, on medical
care—WHO would soon have an opportunity to advance a more encompassing right to
health as the UN moved to develop a positive human rights framework within the
ICESCR.

c. International Covenant on Economic, Social and Cultural Rights
On January 21, 1952, the Third Committee of the United Nations—for reasons
grounded in the politics of the Cold War, in longstanding concerns about the universality
of all human rights, and in Western objections to the practicability of economic
rights195—resolved that in place of the unified International Covenant on Human Rights,
the Commission on Human Rights would draft two separate human rights covenants: one
on civil and political rights and the other on economic, social and cultural rights – the
latter alone to codify a right to health.196 In clarifying the details of this bifurcated human
rights agenda, the General Assembly on February 5, 1952 requested ECOSOC:
194
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to ask the Commission on Human Rights to draft two covenants on human
rights, to be submitted simultaneously for the consideration of the General
Assembly…, one to contain civil and political rights, and the other to
contain economic, social and cultural rights, in order that the General
Assembly may approve the two covenants simultaneously and open them
at the same time for signature, the two covenants to contain, in order to
emphasize the unity of the aim in view and to ensure respect for and
observance of human rights, as many similar provisions as possible,
particularly in so far as the reports to be submitted by States on the
implementation of those rights are concerned.197
By the same resolution, the General Assembly again called upon ECOSOC to request the
Commission on Human Rights “to ask Member States and appropriate specialized
agencies to submit drafts or memoranda containing their views on the form and contents
of the proposed covenant on economic, social and cultural rights…for the information
and guidance of the Commission on Human Rights at its forthcoming session.”198
In accordance with this and in preparation for the Commission on Human Rights’
April 1952 meeting to develop the draft Covenant on Economic, Social, and Cultural
Rights, the WHO Executive Board met in its Ninth Session on February 4, 1952 to note
the actions taken by the General Assembly and ECOSOC.199 As part of this meeting,
Director-General Chisholm sought approval from the Executive Board in proposing again
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to the Commission on Human Rights that “reference be made to the positive definition
[of health] contained in the preamble to the Constitution of WHO” and that—in addition
to continuing emphasis on the organization of public health systems and training of
health workers (deleted from WHO’s draft measures of implementation by the previous
session of the Commission on Human Rights)—the right to health be amended to
recategorize the measures to be taken by states in order to place greater emphasis on
underlying determinants of health, including:
Endemic and epidemic diseases and their eradication or control:
Impairment of health by environmental conditions, deprivation and
ignorance, and the understanding and acceptance of the practices which
can prevent this impairment;
Physical, mental and social handicaps, and their correction or mitigation
by suitable care.200
However, because the General Assembly was still finalizing its resolutions to draft
separate covenants (which it adopted the following day),201 the Executive Board
postponed discussion on the Director-General’s proposal,202 focusing instead on
requested implementation procedures for periodic state reporting to WHO on human
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rights, national health legislation, and other health-related issues.203-204 With vibrant
discussion on reporting procedures by the WHO Secretariat, UN observers found that “it
may be certainly deduced that the WHO will have much to say in due course concerning
the problem of implementation of social rights as they touch health questions under any
Covenant of Human Rights.”205
The subsequent April-June 1952 session of the Commission on Human Rights
sought to finalize the language of the right to health, then a yet-unnumbered article in the
draft Covenant on Economic, Social and Cultural Rights.206 Although neither ECOSOC
nor the General Assembly had discussed the right to health since the Commission’s
previous session, the Council of Europe had commented on lessons to be drawn from the
1950 European Convention on Human Rights207 and member states had commented on
lessons to be drawn from national legislation on the form and contents of the draft
Covenant.208 To assist the Commission on Human Rights in its continued drafting, the
UN Division of Human Rights prepared a memorandum summarizing observations from
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governments, specialized agencies, and representatives, which—raising the WHO
Executive Board’s 1951 concerns on the right to health—included that:
Consideration may be given to the question whether administrative
measures as well as legislative measures should be mentioned in article 25
as being necessary to promote and protect health.209
In addition, the Division of Human Rights created a listing of observations and
suggestions by nongovernmental organizations,210 taking these similar observations into
account in its drafting.
On May 15, 1952, the Commission on Human Rights reached debate on the right
to health—then incorporated into article 13 of the draft International Covenant on
Economic, Social and Cultural Rights—with state delegates presenting and successfully
adopting the following amendments:
•

Uruguay – expand the first sentence to include the definition of health from the WHO
Constitution – “realizing that health is a state of complete physical, mental and social
well-being, and not merely the absence of disease or infirmity.”211
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•

United States – contract the second sentence (over the objection of the Soviet Union
and Poland) to remove the obligation of ‘legislative measures’ in light of its general
coverage under the umbrella ‘principle of progressive realization’ clause, specifically:
o Replacing “With a view to implementing and safeguarding this right, each
State Party hereto undertakes to provide legislative measures to promote
health and in particular…” with
o “The steps to be taken by the States Parties to the Covenant to achieve the full
realization of this right shall include those necessary for…”212

As a result these amendments—both in line with WHO’s original policy preferences—
and in correcting a translation error by replacing ‘obtainable’ with ‘attainable standard of
health,’213 the draft language of the right to health was revised to:
The States Parties to the Covenant, realizing that health is a state of
complete physical, mental and social well-being, and not merely the
absence of disease or infirmity, recognize the right of everyone to the
enjoyment of the highest attainable standard of health.
The steps to be taken by the States Parties to the Covenant to achieve the
full realization of this right shall include those necessary for:
(a) The reduction of infant mortality and the provision for healthy
development of the child;
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(b) The improvement of nutrition, housing, sanitation, recreation,
economic and working conditions and other aspects of environmental
hygiene;
(c) The prevention, treatment and control of epidemic, endemic and other
diseases;
(d) The creation of conditions which would assure to all medical service
and medical attention in the event of sickness.214
Given the repeated WHO suggestion that the new Covenant make reference to the
definition of complete health contained in the WHO Constitution and that ‘legislative
measures’ be expanded to ‘legislative and other measures,” these WHO proposals had
now been accepted by state delegates, which had reinserted WHO’s definition of
“complete health” and expanded implementation in line with WHO’s original vision for
legal and non-legal measures. WHO had achieved its vision for the right to health.
However, with the Commission on Human Rights unable to complete its drafting of the
two covenants,215 ECOSOC authorized the Commission to take up again the development
of the covenants at its 1953 session.216 Although WHO would continue to update the UN
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on its human rights reporting procedures into the latter half of 1952,217 a 1953 change in
leadership within the WHO Secretariat would alter its health priorities and lead it to
revisit its commitment to the human rights enterprise.

B. WHO Neglects Human Rights (1953-1973)
Turning its attention to purely technical enterprises, which it approached through
a medical lens, WHO began in 1953 to seek a vertical, disease-specific approach to
health.218 This technical agenda—under the leadership of Director-General Marcolino
Gomes Candau, the Brazilian former Director of the Division of Organization of Public
Health Services—focused largely (1) at the international level in communicable disease
eradication, including most prominently the prevention and control of malaria,
tuberculosis, plague, cholera, yellow fever, and smallpox and (2) at the domestic level in
country assistance through medical training and specific requests for medical
technologies. As explained by WHO’s chief legal officer, “a programme based on the
notion of priorities has given way to one based on the needs of the countries themselves,
expressed through their requests for advice and assistance.”219 Thus, despite operating
with more than triple its original staff and more than double its original funding,220
WHO’s program agenda shifted from its previous emphasis on global health priorities—
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which included leadership in communicable diseases in addition to noncommunicable
diseases and underlying determinants of health—delegating country-based technical
assistance programs to its six regional health offices,221 abandoning collaborative health
work with other UN specialized agencies,222 and decentralizing public health authority
within the UN system.223-224
In this context, discourses on health veered away from underlying determinants of
health and toward curative health care, heightened by a sense of unlimited possibility for
the advancement of science – a sense that all the world’s ills could be solved by the hand
of the knowing physician, operating one person at a time through the tools of medicine.225
Given this medicalized conception of health care, a conception rooted in the “golden age
of medicine” and scientific spirit of the post-War era, the achievements of medical
progress had led developed countries to gradually lose interest in global health issues and
public health systems in the years following the Second World War.226 With medical
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therapies cutting into the spread of infectious diseases under nascent national health
services and with genetics providing a framework for considering health to be perceived
as biologically (rather than socially) driven, public health systems began to lose relevance
and were displaced by the medical profession’s individual treatments.227 Combined with
an understanding of hygiene and improvements in sanitary conditions, it was felt that
infectious diseases could be controlled and would soon run their course within developed
countries.228 As policy makers marveled at the imagined precipice of a world without
disease, this medical model would be exported fervently to the developing world.
Ignoring previously-recognized societal determinants of health,229 international
development organizations—driven by the larger “medical-industrial complex” that had
sprung from the Second World War230—imposed this biomedical vision of health on
developing nations, emphasizing antibiotics, medical technologies, and private urban
hospitals as a means to achieve economic growth.231
WHO came to accept this medicalized consensus on health, whereupon it shifted
away from the development of national health systems for underlying determinants of
health and toward the provision of the individual medical treatments then thought to be
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singularly necessary for achieving the highest attainable standard of health.232-233 Rather
than working with states to develop comprehensive public health systems, the WHO
Secretariat merely trained local health ministries in medical techniques, with the new
Director-General viewing WHO personnel simply as a “catalyst,” “who, working on
projects, pass on to their national counterparts the skill and knowledge needed to attack a
specific health problem.”234 Based on the early success of WHO’s state coordination to
combat yaws (a communicable disease characterized by swelling of the joints) through
the dissemination of penicillin, WHO’s “yaws approach” sought medical solutions to
individual, disease-specific ailments.235 Given the WHO view that medical technologies
could lead to the complete eradication of various diseases, the World Health Assembly
focused its attention on rationing the finite provision of medical supplies,236 rather than
the sustainable policy frameworks of public health systems. Directed independently by
autonomous regional offices, WHO’s technical assistance to national governments would
focus on (1) advice in health services provision, (2) demonstrations of modern medical
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practices, and (3) training of medical practitioners.237 Under such a framework for the
practice of medicine, there was little room for the utilization of human rights to develop
and implement social and legislative measures to realize underlying determinants of
health.
Thus, with WHO taking a functional approach to health, it abandoned its efforts
to develop and implement the right to health, as “[f]ulfilling its mandate was not done
from a rights perspective nor with the aim of setting standards to be met by states.”238
Rather than setting rights-based goals, WHO framed disease, disability, and death merely
as a strain on national “productive power” and a driver of “economic loss,”239 focusing
on infectious disease eradication as a means to reach material ends. Where WHO had
previously held up the UDHR’s declaration of a right to health as according with the
Organization’s synoptic approach to underlying determinants of health, WHO would
come to abrogate its relationship to health rights, finding the UDHR’s human rights
obligations to involve “social questions” that were argued to be “beyond WHO’s
competence.” When it came time for WHO to chronicle the first ten years of its own
existence in 1958, no mention was made of its previous leadership in developing human
rights norms or its previous cooperation with the Commission on Human Rights,
emphasizing its cooperation with ECOSOC only in “activities having a direct bearing on
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certain public-health or medical questions of technical significance.”240 Ten years later,
when WHO again sought to review its achievements in international public health, only
token reference was made to human rights, with the Director-General merely noting in
vague prefatory language that “people are beginning to ask for health, and to regard it as
a right.”241 People were in fact asking for health, but WHO had long neglected to
construe it as a right, frustrating the advancement of human rights for the public’s health.
1. Human Rights Development – The International Treaty Framework
Expands Without WHO
As the UN sought to expand its treaty framework for human rights—beginning
with the transition from the UDHR to the ICESCR and then extending these rights
outward to specific groups and elaborating these norms under specific rights—WHO
eschewed the development of health rights under international law. Despite an
understanding from the UN General Assembly that specialized agencies would take
responsibility for creating detailed definitions of the human rights principles within their
respective fields of action,242 WHO did nothing to develop or clarify these broadly
defined rights for health promotion. In the absence of WHO support for translating
health discourses into health rights, the treaties developed during this era progressively
weakened human rights norms for health. Given this WHO neglect, the right to health
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would be fatally weakened in creating state obligations to realize underlying determinants
of health and would be rigidly set on a path from which it would never recover.
a. Economic, Social and Cultural Rights
Throughout 1953, the Commission on Human Rights sought to finalize the
language of the right to health for inclusion in the ICESCR, with ECOSOC requesting
that the Commission continue to reach out to the specialized agencies concerned for their
observations during the final drafting process.243 In his September 1953 response,
however, WHO’s new Director-General responded with empty rhetoric, expressing
appreciation for the correspondence but declining to make any observations, offering “I
have no particular comment to offer on this report.”244 Where other specialized agencies
submitted long letters describing their final positions on relevant articles, WHO staff
communicated simply by referring to technical documents, many of which had no
bearing on human rights norms.245 Although specialized agencies were again asked to
submit detailed comments on their reporting procedures for human rights
implementation,246 WHO responded in December 1953 with far fewer comments relative
to other agencies, requesting only that simpler reporting procedures be instituted, based
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on the notion that few states submit any reports to WHO for the WHO Secretariat to
summarize for the Commission on Human Rights.247-248
After six sessions (1949-1954) devoted to transforming the UDHR into legallybinding obligations, the Commission on Human Rights concluded its preliminary work
on the draft Covenant on Civil and Political Rights and the draft Covenant on Economic
Social and Cultural Rights, with the debate then moving to the General Assembly to
review the language of these Covenants and over 12,000 pages of accompanying
documentation.249-250 To prepare for this coming debate, the UN Secretary-General
requested that the Division of Human Rights devote a full year to preparing an annotated
summary of both draft covenants (then totaling 83 articles).251 Developed in consultation
with the specialized agencies, this systematic account, “The Draft International
Covenants on Human Rights: An Annotation,” provided brief summaries of the debates
on each article and laid out remaining questions for consideration by member states.252
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On the topic of the right to health, then article 13 of the draft Covenant on Economic,
Social and Cultural Rights, the summary reflected WHO’s early contributions to human
rights development, recognizing that “[i]n the drafting of the text of article 13, which is
more detailed than the preceding articles, consideration was given to the attitude of the
World Health Organization (WHO), which favoured the inclusion in the article of a
certain degree of detail.”253 Notwithstanding this praise for WHO’s early leadership, the
summary also reflected WHO’s subsequent absence in human rights development,
resurrecting disputes on the inclusion of (1) a definition of health, (2) the idea of “social
well-being” and (3) the “steps to be taken” in the second paragraph. Although WHO was
given the first six months of 1955 to review the UN’s annotated summary,254 WHO never
provided any comments, and the criticisms presented in the annotated summary were sent
unaltered to the General Assembly.
As presented to the General Assembly, the final draft language on the right to
health provided that:
1. The States Parties to the Covenant, realizing that health is a state of
complete physical, mental and social well-being, and not merely the
absence of disease of infirmity, recognize the right of everyone to the
enjoyment of the highest attainable standard of health.
2. The steps to be taken by the States Parties to the Covenant to achieve
the full realization of this right shall include those necessary for:
253
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(a) The reduction of infant mortality and the provision for healthy
development of the child;
(b) The improvement of nutrition, housing, sanitation, recreation,
economic and working conditions and other aspects of environmental
hygiene;
(c) The prevention, treatment and control of epidemic, endemic and
other diseases;
(d) The creation of conditions which would assure to all medical
service and medical, attention in the event of sickness. 255
By the time the right to health moved to the Third Committee of the General Assembly in
1957, WHO had lost credibility to effect change within the UN or among state
delegations. As delegates summarily eliminated the definition of health from the right to
health—under the contradictory rationales that the definition was either unnecessarily
verbose or irreconcilably incomplete—WHO made no attempt to prevent this deletion.
Despite WHO’s previous argument that the definition accounted for underlying social
determinants of health, a causal link that states had implicitly adopted through the WHO
Constitution, state amendments prevailed in eliminating from paragraph 1 both the
definition of health and any reference to “social well-being.”256 In addressing the
“measures to be taken” in paragraph 2, additional changes to the language were made in:
(1) the inclusion in 2(a) of “stillbirth;”
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(2) the substitution in 2(b) of “the improvement of nutrition, housing,
sanitation, recreation, economic and working conditions and other aspects
of environmental hygiene” with the less-specific “improvement of all
aspects of environmental and industrial hygiene;” and
(3) the addition in 2(c) of “occupational diseases.”257
Abandoning its efforts to strengthen health rights, WHO took little part in these
concluding debates relative to other specialized agencies.258 With debate on the right to
health ending in a failed effort to place limitations on compulsory treatment, no
amendments were offered to expand the obligations of this enfeebled right.259
On January 30, 1957, the Third Committee of the General Assembly voted in
favor of this amended right to health (54-0, with 7 abstentions),260 thereafter renumbering
the right from article 13 to article 12 but otherwise leaving the right to health largely how
it was upon finalization of the ICESCR in 1966:
1. The States Parties to the present Covenant recognize the right of
everyone to the enjoyment of the highest attainable standard of physical
and mental health.
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2. The steps to be taken by the States Parties to the present Covenant to
achieve the full realization of this right shall include those necessary for:
(a) The provision for the reduction of the stillbirth-rate and of infant
mortality and for the healthy development of the child;
(b) The improvement of all aspects of environmental and industrial
hygiene;
(c) The prevention, treatment and control of epidemic, endemic,
occupational and other diseases;
(d) The creation of conditions which would assure to all medical service
and medical attention in the event of sickness.
Although subsequent changes were made to other articles of the ICESCR—some in
response to arguments from specialized agencies, such as FAO’s successful 1963
proposal that created article 11(2) on a right to food261—WHO made no additional
comments on the right to health, and UN delegates made no substantive changes to article
12.
As the UN moved from the substantive articles of the ICESCR to measures of
implementation, the Commission on Human Rights again sought the opinions of
specialized agencies, which would be expected to serve a crucial role as implementing
agencies for the ICESCR.262 Despite UN resolutions providing specialized agencies with
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an official role in implementing the ICESCR,263 the only area in which WHO participated
with the Commission on Human Rights was in reducing its reporting expectations under
the right to health. Reflecting the limitations of WHO’s International Digest of Health
Legislation, this 1962 response did little more than update WHO’s 1953 statement that
each state “communicates promptly to the Organization important laws,”264 regressing to
the statement that “an account of the health legislation of as many member States as
possible is given in the quarterly WHO publication: The International Digest of Health
Legislation.”265 In response to this—and in consideration of the significantly more robust
responses from other specialized agencies (on clarifying norms, developing specific
standards, promoting the realization of rights, and monitoring country performance)—the
UN agreed that the UN Secretariat would pursue studies on the national legislation
needed to implement human rights at the national level and that states would report
directly to ECOSOC on the measures adopted and progress made in achieving
observance of the rights.266 Although the ICESCR additionally provided specialized
agency authority to submit reports on the progressive implementation of the Covenant,
well over a decade of reports by other specialized agencies would pass before WHO
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submitted its first report;267 although the ICESCR provided UN authority to submit
ECOSOC reports to specialized agencies on issues that fall within the agencies’
respective field of competence,268 the UN sent no state reports to WHO. With scholars
noting that “the implementation procedure is directed at the agencies” and arguing that
“agencies have a fundamental responsibility to promote realization of rights,”269 WHO
made no specific commitments and took no programmatic action to implement the health
rights codified in the ICESCR.
Once the ICESCR was adopted and opened for signature in December 1966,270
WHO claimed no ownership over the new Covenant’s obligations on health, noting in its
records that:
In response to a question from Mr. Schreiber [Director, UN Division of
Human Rights] as to assistance of WHO in advocating ratifications of the
covenants on economic, social and cultural rights, it was pointed out that
acceptance of the WHO Constitution covers this matter fully in health
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terms and WHO could not press its Member States with respect to the
covenants.271
With states moving independently to ratify the ICESCR, translating its international
obligations into national legislation and national legislation into governmental health
policy, WHO was silent on its role in developing, promoting, and implementing the right
to health. As the years passed, WHO’s continued neglect for health rights eliminated
public health advocates’ opportunities to elaborate the scope and content of health rights
in accordance with public health discourse, leaving article 12’s imprecise elaboration of
the right to health as the seminal, final, and definitive international legal obligation
pursuant to this right.
b. Rights of the Child
In 1959 debates on a draft Declaration of the Rights of the Child, although the UN
Secretariat welcomed WHO amendments in the drafting process, the WHO representative
to Commission on Human Rights received instructions from the office of the DirectorGeneral to offer only general support,272 leading the representative not to make any
statement or offer public comments.273 Similarly, when the UN in 1963 considered an
article on the rights of the child for the International Covenants on Human Rights,
WHO’s Director-General declined to respond substantively to the call for comments from
271
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specialized agencies, noting the language of the WHO Constitution but thereafter denying
any involvement in issues impacting the rights of the child:
The directing organs of WHO have, however, taken no decision that apply
directly to the proposals considered by the General Assembly before
adopting resolution 1843A(XVII) [article on the rights of the child]. It is
for the General Assembly to decide, on the advice of the competent United
Nations organs, whether it is desirable to add to the draft convention an
article on the rights of the child; on that question, therefore, I have no
comments to offer.274
In the wake of this statement, it was decided that WHO would make no further comments
on the health rights of children and would not attend subsequent discussions on the rights
of the child.

c. Discrimination Against Women
In December 1963, the UN General Assembly, based on the work of the
Commission on the Status of Women, began work on a draft Declaration on the
Elimination of Discrimination against Women, seeking for the first time to address
discrimination against women in a comprehensive manner.275 While WHO recognized
that discrimination against women had an impact on health, it saw its role as confined to
dealing with the effects of discrimination in medical care, not with the discrimination
itself, with the WHO legal office interpreting the “non-discrimination clause” in the
274
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Preamble of the WHO Constitution not to refer to discrimination on account of sex.276
As a result, WHO responded to the UN Division of Human Rights in February 1964 that
because “WHO is not entrusted with responsibility for direct action to overcome such
[discriminatory] restrictions,” it was “not possible to derive from the work of WHO
principles that might be incorporated into a draft declaration.”277 Although WHO
continued to provide technical consultation to the UN Programme for the Advancement
of Women—reproducing (1) WHO technical reports on the Day Care Centres for
Children and the Care of Well Children in Day Care Centres and Institutions and (2)
WHO seminar reports under the Programme of Advisory Services for Human Rights278279

—it produced no new reports for the Commission on the Status of Women during the

1965-1967 drafting process.280
Adopted by the UN General Assembly in November 1967, the resulting
Declaration on the Elimination of Discrimination Against Women281 covers a wide range
of areas relating to gender equality in underlying determinants of health – reflecting areas

276

Memorandum from LEG Director F. Gutteridge to P. Dorolle. Discrimination Against
Women. 12 Feb. 1964.
277

Letter from WHO Deputy-Director P. Dorolle to UN Division of Human Rights
Director John P. Humphrey. N64/180/5(2). 17 Feb. 1964.
278

Letter from WHO Assistant Director-General L. Bernard to UN Division of Human
Rights Director M. Schreiber. SO 244 (11). 19 Dec. 1966.
279

Memorandum from WHO Chief, HR A. Kessler to WHO Director-General M.G.
Candau. Meetings on the Commission on the Status of Women. N64/180/5(a). 3 Dec.
1968.
280

ECOSOC. Commission on the Status of Women. United Nations Assistance for the
Advancement of Women. E/CN.6/478. 6 Feb. 1967.
281

United Nations General Assembly. Resolution 2263 (XXII). 7 Nov. 1967.

92
of specialized agency contribution on, among other things, article 6 on the rights of the
girl child (reflecting contributions from UNICEF), article 9 on rights to education
(reflecting contributions from UNESCO) and article 10 on right to employment
(reflecting contributions of ILO). However, given WHO reluctance to contribute to this
process, the Declaration does not address health rights or a woman’s right to health.
While the Declaration recognizes “that discrimination against women is incompatible
with human dignity and with the welfare of the family and of society, prevents their
participation, on equal terms with men, in the political, social, economic and cultural life
of their countries and is an obstacle to the full development of the potentialities of women
in the service of their countries and of humanity,” it discusses neither gender
discrimination in health nor the effects of gender discrimination on underlying
determinants of health.
Following the promulgation of the Declaration, ECOSOC directed specialized
agencies in March 1968 to take specific steps to publicize the declaration, to bring it to
the attention of member states, and to undertake studies on the role of women “in a
changing world.”282 WHO, finding itself under pressure from women’s advocates to go
beyond its previous “pro-forma statements,” sought initially to focus on discrimination
against women as impinging on underlying determinants of health, although after
surveying its divisions for comment in 1968, the Chief of WHO’s Office of Programme
Co-ordination decided that WHO’s focus would remain confined to discrimination
against women in entering the medical profession and obtaining medical and nursing
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education.283-284 After additional internal debate—contemplating additional studies on
“the importance of social factors – including discrimination against women – in
maternal…perinatal and infant mortality and morbidity”—WHO backed away from even
this limited focus, deciding in 1970 simply to bring the UN General Assembly’s
resolution to the attention of the World Health Assembly but taking no further steps to
implement the Declaration for women’s health.285

d. Racial Discrimination
To advance racial justice through human rights, the Commission on Human
Rights’ Sub-Commission on the Prevention of Discrimination and the Protection of
Minorities began work in the 1950s to initiate human rights studies, organize human
rights seminars, and work with specialized agencies to develop human rights treaties. 286
With the cooperation and support of several UN specialized agencies, the SubCommission:
•

requested a study on discrimination in employment and occupation from the ILO,
which reported to the Sub-Commission in 1957 and then used the Sub-
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Commission’s comments and recommendations in adopting the ILO’s 1958
Convention Concerning Discrimination in Respect of Employment and
Occupation;287
•

appointed a Special Rapporteur on discrimination in education, whose 1957
study288 formed the basis of UNESCO’s 1960 Convention Against Discrimination
in Education;289 and

•

appointed a Special Rapporteur on Slavery,290 whose 1966 report on the continued
existence of a global slave trade291 led the way to the UN Division of Human
Rights’ 1967 report on resources in the United Nations system to eliminate all
vestiges of slavery and slavery-like practices of apartheid and colonialism292 and
ECOSOC’s 1968 resolution to broaden the mandate of the Sub-Commission on
the Prevention of Discrimination and Protection of Minorities to address legal
measures for the abolishing slavery.293
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While the Sub-Commission would initiate a series of studies in the following decade,294 it
neither conducted a study nor appointed a Special Rapporteur to investigate racial
discrimination in health, as the WHO Secretariat during this period repeatedly found
racial discrimination, slavery, and apartheid to be “outside the competence of the World
Health Organization.”295
Once the UN General Assembly had adopted the 1963 Declaration on the
Elimination of All Forms of Racial Discrimination,296 specifically requesting specialized
agencies to “ensure the immediate and large-scale circulation of the Declaration,”297
WHO responded simply by including the Declaration as an annex to the DirectorGeneral’s report to the Executive Board on “Decisions of the United Nations, Specialized
Agencies and the International Atomic Energy Agency Affecting WHO’s Activities.”298
In subsequent requests to update the UN General Assembly on actions taken by the
specialized agencies, with the UN Secretariat seeking to assist states in drafting a
Convention on the Elimination of All Forms of Racial Discrimination, WHO belatedly
responded in December 1965 to note simply that while legislation is outside its
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competence, its technical programs “may be said to give effect to the principle of nondiscrimination,” blithely submitting a supplementary report on “Publicity to be given to
UN Declaration on the Elimination of All Forms of Racial Discrimination”:
In line with the general policy of WHO, the anti-discriminatory approach
to all matters is followed implicitly rather than explicitly. Such a method
has always been considered more effective. . . . [W]hile public
information publications of WHO rarely have occasion to say anything
directly against racial discrimination, they breathe a spirit of equality and
are intended, by their universal treatment of many topics, by showing
people as people wherever they may live, to help the advancement of
human rights and the improvement of race relations.299
Five days later, without WHO input, the UN General Assembly adopted the 1965
International Convention on the Elimination of All Forms of Racial Discrimination
(CERD).300 Despite implementation mechanisms far stronger than the initial
implementation mechanisms of the ICCPR and ICESCR, CERD did not expand health
rights beyond that developed in the ICESCR, making it of little use to those advocating
against discrimination in medical care and underlying determinants of health. With
health discrimination and inequities in health care taken up by nongovernmental
organizations—forming a contemporaneous impetus for Martin Luther King’s
invocation, “of all the forms of inequality, injustice in health care is the most shocking
299
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and inhumane”—these pressing civil rights struggles would not be a part of the
international human rights debate. Following CERD’s 1969 entry into force, with the
ILO and UNESCO offering extensive cooperation to the Committee on the Elimination
of Racial Discrimination, only these specialized agencies would attend Committee
hearings, addressing issues of discrimination only in employment and education.301
This WHO neglect of racial discrimination would extend to subsequent efforts to
implement CERD to address underlying determinants of health. As the Sub-Commission
on the Prevention of Discrimination and the Protection of Minorities followed up on
CERD by appointing a Special Rapporteur in 1966 to study broadly the issue of racial
discrimination in the political, economic, social, and cultural fields,302 WHO did not
cooperate with the Special Rapporteur—repeating its disclaimer of competence on such
issues303—and the Special Rapporteur’s resulting study does not address discrimination
in health.304 When the UN requested a 1966 update on measures taken to implement the
earlier Declaration on the Elimination of All Forms of Racial Discrimination,305 WHO
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responded that it had nothing to add.306 With the UN’s 1969 reappointment of the
Special Rapporteur on Slavery—specifically requesting that the specialized agencies
cooperate in his study on slavery and apartheid307-308—WHO again declined to cooperate
in his report. Although WHO program staff had wanted to assist in the health
components of this Special Rapporteur study,309 their decisions were overruled by
WHO’s Coordination Chief, who contradicted program staff in noting that “[i]t seems
rather unlikely that WHO has information directly relevant to the Special Rapporteur’s
study”310 and leading health determinants to be ignored in the resulting report on
slavery.311
As the UN General Assembly sought to follow-up the UN’s 1971 International
Year for the Elimination of Racial Discrimination with a decade-long UN initiative on
racial discrimination, WHO questioned the applicability of health to these rights-based
discourses, noting that “it was not the feeling of WHO that a segmental [race-based]
approach would be useful as[,] in the field of health[,] access to services and availability
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of services was more related to general economic levels or to urban-rural differences in
facilities.”312 Despite a request for specialized agency statements as part of the
Commission on Human Rights’ approach to the Decade for Action to Combat Racism
and Racial Discrimination (to be launched in 1973),313 WHO made no statement and
suggested no proposals. In doing so, WHO first reiterated the position that “WHO does
not consider a sectoral [race-based] approach to this problem as particularly appropriate
or relevant”314 and based upon this, subsequently suggested that the Commission on
Human Rights formally limit its consultation only to “appropriate” specialized
agencies.315 Initial activities under the UN’s Programme would bear this out,316 with
health discourse falling out of UN human rights planning for the Decade for Action to
Combat Racism and Racial Discrimination.
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2. Human Rights Implementation – WHO Abandons Its Human
Rights Mission
This WHO neglect for human rights frameworks would extend from the
development of health rights to the implementation of health rights, with WHO hindering
state realization of the right to health through its limited and constrained participation in
UN human rights advisory services and seminars, reporting to the Commission on
Human Rights, human rights awareness-raising activities, and inter-agency studies on
human rights.

a. Advisory Services
Beginning in 1956 under a UN General Assembly resolution to create a broad
programme of assistance in the field of human rights,317 the Commission on Human
Rights began its longstanding work to operationalize human rights through (a) advisory
services by prominent human rights experts, (b) fellowships and scholarships, and (c)
regional human rights seminars.318 Under this last initiative, governments and
specialized agencies conducted a series of seminars to share experiences in implementing
international legal standards for human rights319 and “to bring key people together for
short periods of time to stimulate their thinking and through their leadership to encourage
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greater awareness of problems of human rights within official circles.”320 In doing so,
these UN seminars would, as described by the Director of the UN Division of Human
Rights, “help to create a climate of opinion favourable to human rights and also keep
alive the discussion of fundamental issues.”321 However, when the Commission on
Human Rights specifically reached out to specialized agencies to identify human rights
implementation issues for these seminars, Director-General Candau dismissed these
requests and responded that WHO had “no comments to offer concerning new measures
which would be necessary with a view to assisting Member States in furthering the
effective observance of the right to health,”322 setting the stage for WHO’s limited
participation in human rights seminars.
While these seminars helped to advance the implementation of human rights
standards and the development of new human rights norms, health rights suffered where
WHO took an extremely limited role in their creation, organization, and instruction,
declining all invitations to lead these seminars and participating in only the few seminars
discussed below:
In August 1964, WHO sent a representative to the United Nations Seminar
on the Status of Women in Family Law in Lome, Togo. Based upon discussion
on female circumcision at the UN Seminar on the Participation of Women in
Public Life in Addis Ababa in 1960 (which WHO did not attend) and concerned
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that the issue would be raised anew, WHO sought to reiterate its 1961 statement
to the Commission on the Status of Women that “ritual operations…are based on
social and cultural backgrounds, the study of which is outside the competence of
the World Health Organization.”323 Although WHO sent an “observer” from the
African Regional Office to this seminar, that representative received confidential
instructions from Secretariat headquarters that “[u]nder no circumstances should
[s]he engage in the discussion of medical matters, as these would be out of
order.”324 In lieu of participation in these rights-based discussions, WHO’s
representative merely read a written statement from the Secretariat indicating that
“operations based on customs” are deeply rooted in tradition and thus require
social change – social change that was argued to fall outside the competence of
WHO.325
In 1966, WHO was pressed by the UN Division of Human Rights to create
a briefing for the United Nations Regional Seminar on Human Rights in
Developing Countries for African countries in Dakar, Senegal. Based on a May
1964 United National Seminar on Human Rights in Developing Countries for
South East Asian countries in Kabul (which the WHO representative in

323

World Health Organization. Statement. Commission on the Status of Women. Mar.
1961.
324

Memorandum from WHO Deputy-General P. Dorolle to PR-DG, AFRO. UN Seminar
on the Status of Women in Family Law – Lome, Togo, 18-31 August 1964. 30 June
1964.
325

Laura H. Yergan. Remarks Made at the United Nations Seminar on the Status of
Women in Family Law. 28 Aug. 1964.

103
Afghanistan attended without approval from Secretariat headquarters),326 WHO
suggested that the African Regional Office select a representative, providing him
with a detailed memorandum on human rights treaty language regarding health
and WHO’s contributions on the issue of health planning.327 With this
Headquarters memorandum reiterating WHO’s 1957 position that the
Organization was not “entrusted with safeguarding legal rights,” it included
samples of WHO’s statements from previous seminars in Kabul and Lome, on
which WHO’s Dakar statement was wholly drawn without any original statement
on human rights.328
In 1967, WHO sent a representative from its Health Education Division to
the far larger UN Human Rights Seminar in Warsaw, Poland. With
representatives from throughout the world seeking to deal comprehensively with
the realization of economic and social rights in the UDHR, the UN Division of
Human Rights reached out to WHO in February 1966 for suggested agenda topics
related to health rights.329 Although the WHO Secretariat reluctantly agreed to
attend this seminar, WHO’s response to the UN questioned the very premise of its
involvement in a seminar on the UDHR, advancing for the first time the reasoning
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that implementation of the UDHR was entirely beyond WHO’s competence, as
“Article 25 of the Declaration mentions health only in connection with the
standard of living and – implicitly – in the reference to womanhood and
childhood.”330 To the extent that WHO would participate in this seminar, it
would do so only based upon the inclusion of health as a human right in the
Constitution of WHO and Draft Covenant on Economic, Social and Cultural
Rights. During the course of this expansive August 15-28, 1967 seminar, with
twenty-five country representatives and twenty-eight papers (including those of
WHO, ILO, and UNESCO),331 the WHO representative presented WHO’s paper,
“Provision of Appropriate Health Protection to the Community,” which briefly
outlined that:
•

Health is a fundamental human right, based in international law and
national constitutions, and upon which WHO has based its work
under a positive definition of health;

•

Health is necessary for economic development, and thus investment
in health is necessary to raise living and working conditions;

•

Realization of the right to health is a responsibility of governments,
although emerging countries may require international collaboration
and assistance; and
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•

Provision of health services differs based upon the financial situation
and resources allocation of a country (distinguishing examples of
governmental health administration, compulsory insurance schemes,
and privately arranged medical care);

and explained in vastly greater detail on underlying determinants of health
that:
•

A health programme must provide facilities that are widely available
to the population and include basic health services for “health
protection to the community”—including maternal and child health
care, nutrition, communicable diseases control, environmental
sanitation, health education, mental health, and occupational health
services.332

The WHO representative presented this paper along with a dramatic presentation,
observing that “health is the infrastructure without which other rights have little
meaning” and concluding, after reviewing the elements of health services, that “it
seems technically possible for all European governments to recognize the right of
their peoples to health protection of a reasonably high order and to provide the
conditions which make a healthy life possible.”333 Although the WHO
representative did not take part in the ensuing debate on the provision of
332
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appropriate health protection, his presentation nevertheless elevated health in the
human rights debate, with delegates concluding both that “medical services
should be available free to all” and that “the basic health law of a country should
cover: maternal and child health care, nutrition, communicable diseases [sic]
control, environmental sanitation, health education, mental health and occupation
health services.”334 Without WHO advice to further this health discussion in the
seminar’s debate on the prioritization of elements of social policy, however, states
would have little opportunity to advance human rights obligations for underlying
determinants of health.
Notwithstanding this fleeting human rights initiative in Warsaw, WHO did not
thereafter attempt to engage in larger issues of human rights advancement for health.
Even when the time came to develop regional seminars based on the Warsaw seminar,
WHO’s representative to the 1969 United Nations Seminar on the Realization of
Economic and Social Rights with Particular Reference to Developing Countries in
Nicosia, Cyprus did not focus on human rights, emphasizing in his remarks the
dependence of economic development on the health of the population,335 echoing the
WHO Director-General’s framing that “without health, development has no hope of
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putting down its roots.”336 WHO did not send a representative to the corresponding 1970
African seminar in Kitwe, Zambia.337 Given WHO’s limited involvement in UN human
rights seminars and lack of communication with the UN Division of Human Rights,
decades would pass before there would be a human rights seminar on the relationship
between human rights and health.

b. Reporting
In the midst of WHO’s abdication of leadership in UN efforts to assist states in
implementing international human rights norms, WHO also began a coordinated
campaign to distance itself from any implementation responsibilities to the UN, shirking
and then disclaiming its responsibilities to ECOSOC to report on health rights for the
Commission on Human Rights and to review state reports under human rights treaties.
Beginning in 1956, ECOSOC directed specialized agencies to submit periodic
reports on both the human rights activities of the specialized agency and the progress of
member states in realizing rights within their organizational purview.338 While there was
little enthusiasm among the WHO leadership for this human rights reporting (for which
WHO had no assigned personnel or budget), WHO was concerned that because it “cooperated with the Human Rights Commission in preparing the draft Covenant on Human
336
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Rights, its failure to act under the Resolution on Annual Reports might be interpreted as
obstructive.”339 Although the UN had previously pressed for a coordinated approach to
international action in economic and social policy, WHO’s failure to respond to those UN
requests had led the UN Secretary-General to ignore WHO activities in his June 1956
enumeration of human rights coordination among specialized agencies.340 (WHO had
further damaged its human rights standing by responding to ECOSOC’s September 1956
request for contributions to the UN’s Yearbook on Human Rights341 by noting that “the
information which WHO could provide on this subject would not be suitable for
inclusion in the Yearbook, as it [WHO] deals with health not in the light of human rights
but as a technical subject.”342) After a series of admonitions from the UN Secretariat, the
WHO Secretariat came to believe in late 1956 that the Organization was under an
unavoidable obligation to submit human rights reports, whereupon they sought to assess
the implications of these UN periodic reports to its work in public health, to examine the
detailed reporting procedures of ILO and UNESCO, and to gauge the extent to which
information from member states’ “technical” reports could be translated and summarized
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into a WHO “legal” report on article 25 of the UDHR. However, despite this extended
consideration of human rights reporting by WHO staff, Director-General Candau rejected
this responsibility for human rights reporting, responding to the UN Secretariat in
February 1957 simply to announce that “the Organization, not being entrusted with
safeguarding legal rights, is not in a position to take a share in a report describing
developments and progress achieved during the years 1954-1956 in the field of human
rights and measures taken to safeguard human liberty.”343
The UN Secretariat—in the process of finalizing its appraisal of economic, social
and human rights coordination among specialized agencies for the Commission on
Human Rights344-345—took great exception to WHO’s organizational obstreperousness
toward ECOSOC and programmatic dereliction toward human rights for health. To allay
this breach in UN relations, the UN Deputy Under-Secretary for Economic and Social
Affairs first wrote a conciliatory letter to the WHO Director-General in March 1957 to
encourage WHO’s further participation in the human rights endeavor, requesting only a
“very brief summary” of human rights activities (with reference to both article 25 of the
UDHR and article 13 of the draft Covenant on Economic, Social and Cultural Rights) and
extending the deadline for WHO’s submission of that summary.346 When that failed—
with WHO’s Deputy Director-General reiterating the Organization’s decision not to
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submit any report or position on human rights347—the UN Secretariat abandoned its
effort to obtain compliance from WHO in human rights reporting, forwarding all WHO
communications to the Commission on Human Rights.
When the Commission on Human Rights met in 1958 to review country and
specialized agency reports, the Commission members, while commending other
specialized agencies for their work on these reports, took strenuous objection to WHO’s
statements.348 In particular, the French Representative, Rene Cassin (a progenitor of the
UDHR who would later be awarded the Nobel Peace Prize for his human rights work),
expressed his personal disappointment with WHO and sought to impress upon the WHO
representative that he had an unassailable duty to report on WHO’s activities, suggesting
a litany of reports on a range of topics: (1) medical care for the sick and their social
protection, (2) dangerous experiments with new drugs, (3) cruel and inhuman
experiments on healthy subjects and the plight of survivors of Nazi experimentation, and
(4) protection against dangerous radiation.349 Relenting in the face of this institutional
opprobrium, the WHO representative affirmed that WHO would soon transmit to the
Commission WHO’s forthcoming First Report on the World Health Situation.
In subsequent discussions between WHO leadership and the UN Division of
Human Rights, however, WHO staff noted the irrelevance of this technical Report on the
World Health Situation to the work of the Commission of Human Rights:
347
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I said that WHO was quite ready to co-operate with the Commission, in
spite of some reproaches we have received. But we are anxious that the
work we do should bring real benefits to governments and we are not sure
how governments would profit from having the Human Rights
Commission discuss reports on health. . . . Legal measures, which are the
Commissions’ [sic] main concern, cannot “enforce” health – what counts
in health is the means for putting laws into effect.350
Consequently, WHO informed the UN Division on Human Rights that while it would
submit its Report on the World Health Situation, the UN Secretariat need not include a
section on health in its human rights summary. Unwilling to allow WHO to shirk these
reporting requirements and deny health a place in the annals of human rights progress,
the UN Secretariat insisted that WHO provide at least “a succinct statement…on the
progress achieved in the realization of the right to health, on the basis of the First Report
on the World Health Situation.”351 Nevertheless evading this responsibility, WHO’s
eventual 1959 report to the Commission on Human Rights included simply a
reproduction of those chapters of the Report on the World Health Situation that related to
medical care, with the Director-General noting in his submission that “none of the
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documents . . . have [sic] been prepared for the purpose of aiming at the protection of a
human right . . ..”352
In the wake of these tensions and castigations, WHO attempted to excise itself
entirely from the reporting process on measures of progress in the protection of human
rights. In January 1959, the UN Secretary-General had proposed to the Commission on
Human Rights that member states report directly to specialized agencies on the human
rights within their purview – listing the ILO, UNESCO and WHO as part of this reporting
system under UDHR articles 22 to 27 and specifically noting that “states members of the
WHO should report to that agency on matters relating to the right to health as set forth in
article 25 of the Universal Declaration.”353 Upon receipt of this proposal, the WHO
Director-General’s Office reacted impetuously, insisting successfully that the UN
Secretariat delete any mention of WHO in its proposal. Positing anew that article 25
dealt far more with “social questions” than with health, WHO suggested that the UN
would be the only appropriate reviewing agency for the UDHR’s obligations on
underlying determinants of health.354-355 At the request of the UN Division of Human
Rights, WHO formalized this position in writing, stating that “the provisions contained in
Article 25 of the Declaration, in their letter and spirit, go substantially beyond the
352
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competence of the World Health Organizations and would therefore not lend themselves
to a direct reporting by Governments to this Organization . . ..”356
With WHO responses repeatedly at odds with those of other specialized agencies,
the subject of WHO’s human rights dereliction was again taken up by the Commission on
Human Rights in 1959, with the WHO representative reiterating the Organization’s firm
position under withering criticism from the Commission Chairman. In doing so, the
WHO representative responded that its report on human rights, while not “prepared with
a view to the protection of a human right,” could nevertheless assist the Commission in
its work.357 With the Commission on Human Rights eventually relenting in its criticisms
of WHO reports, the WHO representative reached an accommodation with the
Commission Rapporteur, whereby the recorded WHO position was amended to read:
In a statement circulated to the Commission (E/CN.4/776/Add.2) the
Deputy-Director General of WHO states that Article 25 of the Universal
Declaration went beyond the competence of WHO and did not lend itself
to the direct reporting by Governments to the Organization, but the
Director-General would consider arrangements under which WHO might
assist in studying reports on health questions received by the SecretaryGeneral under this Article.358
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Despite (or possibly because of) this conditional offer of assistance, (1) states did not
submit reports to WHO on the right to health, (2) the UN never formally requested WHO
comment on UN reports pursuant to article 25, and (3) WHO resisted all efforts to submit
triennial reports to the UN in the years following WHO’s repudiation of health rights.359363

When it came time for the UN Secretariat to prepare its 1968 review of the efforts
taken in conjunction with specialized agencies in the field of human rights, its statement
on the right to health includes only vague and perfunctory generality on WHO’s activities
– that “[t]hrough its programme of technical assistance, WHO is helping countries
achieve the objectives set forth in the preamble to its constitution, and thus the full range
of its activities are relevant to human rights by assisting countries to make a reality of
their people’s right to health.”364 Although WHO deviated from its pro forma denial of
information in 1969, its slightly more detailed response—listing its attendance at the
aforementioned human rights seminars and participation in commemorations of the
359
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twentieth anniversary of the UDHR—nevertheless continued WHO’s position that its
functions were exclusively technical, resulting in the publication of exclusively technical
reports.365 Without WHO periodic reports on human rights or state health reports under
human rights treaties, the right to health would be marred by over fifteen years of stasis,
with the absence of enforcement standards from the world’s preeminent health agency
denying states the guidance necessary for the implementation of health rights.

c. Awareness
To raise widespread awareness in support of human rights implementation, the
UN has developed year-long anniversary celebrations for the UDHR to (1) recognize past
accomplishments of the UN in promoting human rights, (2) publicize specific substantive
rights of the UDHR, and (3) stimulate policy discussions on human rights advancement.
Culminating with observances on Human Rights Day, December 10 (the anniversary of
the proclamation of the UDHR), the UN sought to work with all of its specialized
agencies to employ these celebrations to advance discourse on the human rights within
their respective purview. With vocal disinterest in these human rights, WHO rebuffed
these UN efforts, avoiding its responsibilities to raise awareness of the right to health as a
tool for health advocacy and a framework for national policy.
To coordinate the efforts of the UN, member states, and specialized agencies in
marking the 1958 tenth anniversary of the UDHR, the Commission on Human Rights
appointed a committee (including a requested representative from WHO) to plan human
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rights awareness-raising activities and create complementary anniversary celebrations
throughout the world. Based on the committee’s recommendation, ECOSOC suggested
that WHO take several specific steps in observance of the tenth anniversary – including
the publication of a report on its human rights programming, the dissemination of public
information on the right to health, the participation in a special UN General Assembly
meeting on the UDHR, and the creation of WHO human rights programs on December
10.366 Ignoring these recommendations, WHO had already decided months earlier that its
participation would be limited to (1) preparing a written message for the General
Assembly and (2) attending the European Office of the UN’s December 10 ceremony for
Human Rights Day.367-368 With other specialized agencies planning far more robust
activities—including publications, museum displays, films, public seminars, and
commemorative programs369—the UN suggested a compromise by which WHO simply
include reference to the right to health in WHO’s previously planned celebrations for the
tenth anniversary of the WHO Constitution. Despite this plaintive request for only a
modicum of activity, WHO’s Deputy Director-General reacted dismissively to this UN
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compromise—questioning in internal notes to WHO staff whether the UN was “prepared
to reciprocate by drawing attention to WHO’s tenth anniversary in the course of their
own celebration”—and recommended to the Director-General only that WHO “include a
word or two . . . but nothing more” on human rights.370 Although WHO staff briefly
acceded to the UN’s repeated requests to promote the anniversary of the UDHR by
publishing an article on the right to health,371 WHO eventually reneged on both the
publication of an article and the presentation of an official statement before the UN
General Assembly.
When it came time to commemorate the fifteenth anniversary of the UDHR under
a similar set of UN recommendations,372 WHO’s legal office dismissed this collaboration
outright—commenting internally that “our direct concern with human rights is somewhat
shaded” (based on the Director-General’s 1959 policy statement on human rights
reporting)373—with the Secretariat leadership limiting WHO’s 1963 cooperation only “to
participate appropriately in any celebration that might take place at the European Office
of the UN in Geneva.”374-375
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In UN preparations for the significantly more robust activities of the 1968
International Year of Human Rights—a commemoration of the twentieth anniversary of
the UDHR; a yearlong review of the human rights efforts of the UN, member states, and
specialized agencies; and a period of intensified activities and undertakings to raise
awareness of human rights376—WHO immediately sought to distance itself from the
development of a “programme of measures and activities” for the UN and its specialized
agencies. Internally, WHO arranged to avoid preparatory committee meetings, with the
Deputy Director-General writing to WHO’s UN Liaison as early as 1964 that:
[T]he United Nations programme of human rights has little bearing on our
work[,] and the many special campaigns which we are expected to support
are proving a real burden . . .. So it is advisable for the WHO
Representative at this Committee to go no further than is strictly required
by courtesy.
To finalize WHO’s policy position with regard to the International Year for Human
Rights, WHO’s Deputy Director-General prepared the following official Statement on
Co-Operation with the UN Committee on the International Year for Human Rights:
The technical functions with which WHO is entrusted by its Constitution
are designed to give effect to the right to health by improving health
conditions. Other measures to ensure respect for human rights, such as
the Celebration of the Fifteenth Anniversary of the Universal Declaration of Human
Rights. 1 Feb. 1963.
375
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legislation, do not come within the competence of WHO. . . . Its cooperation in the observance of the International Year for Human Rights
must therefore be restricted to technical activities that relate directly to
health and to public information work that can be carried out within
existing budgetary provisions.377
Although WHO’s announced “public-information type activities” for the International
Year of Human Rights sought to avoid any discourse on health rights,378-379 UN General
Assembly mandates for more “intensified programmes”380-381 would lead WHO to agree
to take part in the UN’s 1968 International Conference on Human Rights.382
As part of the UN’s programming for the International Year for Human Rights,
the Commission on Human Rights developed this International Conference for Human
Rights in Tehran, Iran to (1) review the progress of human rights since the UDHR, (2)
evaluate the effectiveness of UN promotion of human rights, and (3) prepare a
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programme of future actions following the adoption of the ICCPR and ICESCR.383 In
preparations for this Conference, ILO and UNESCO—both of which had already
prepared and adopted relevant human rights conventions—presented extensive agendasetting comments to the Commission on Human Rights in 1966 and 1967 and agreed to
submit reports to the Conference on relevant human rights. WHO, in accordance with its
internal policy, remained absent from many of these early meetings and made no
comment in those it attended.384 Once WHO had reluctantly agreed to participate in this
Conference, selecting for representation the Director of the WHO Regional Office for the
Eastern Mediterranean (and, on his leaving after one week, the Senior WHO Adviser on
Malaria Eradication in Iran),385 the Secretariat staff worked across divisions to prepare
WHO’s required report to the Conference. Despite the clear human rights focus of other
specialized agency reports, WHO’s report, “The Right to Health – Its Implications in
WHO’s Programme of Work,” discussed only WHO’s technical programs rather than
states’ implementation of health rights.386 Although the WHO Director of the Regional
Office for the Eastern Mediterranean would speak far beyond this written report in his
383
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address to the Conference—announcing, in an overstated way not reviewed by WHO
headquarters, that “[t]he World Health Organization, during the past twenty years, has
consistently strived to deepen the search for agreement on the requirements of health and
to ensure exercising of this human right in the light of contemporary technical
progress”387—WHO’s official position was by then widely known. Despite this latebreaking individual initiative, the resolutions rising out of the Conference on Human
Rights did not address health rights in anything more than passing mention,388 an
omission reflecting WHO’s longstanding absence in the development of human rights
norms and the implementation of human rights obligations.
Outside of this Conference, WHO continued to limit its human rights activities in
the 1968 International Year of Human Rights strictly to public information:
(1) mentioning the anniversary of the UDHR briefly during WHO anniversary
celebrations and radio interviews,
(2) mentioning human rights briefly in an article in the March (WHO anniversary)
issue of World Health, and
(3) mentioning the UDHR briefly in the October issue of World Health (in its
discussion of “mentally retarded and physically handicapped children”).389
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When the UN Secretary-General submitted his comprehensive report to the General
Assembly on “Measures and Activities Undertaken in Connexion [sic] with the
International Year of Human Rights,” it included activities taken by nearly every
international organization (ILO, FAO, UNESCO, International Telecommunication
Union, Universal Postal Union, and the World Meteorological Organization) – but not
WHO.390 With the UN Division of Human Rights recognizing other specialized agencies
for their commitment to human rights, WHO staff sought to rectify what they perceived
to be an intentional UN slight of their informational activities,391 presenting in its defense
a prepared statement to the Third Committee of the General Assembly “expanding on the
concept of man’s right to health” but failing to engage with the legal obligations of the
human right to health.392

C. WHO Rediscovers Human Rights (1973-1979)
By the early 1970s, there was a return to the promise of international human
rights standards as a means to realize improved standards of global health. Concurrent
with the expansion of the broader human rights movement,393 human rights
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organizations,394 and human rights instruments,395 WHO would seek to expand its
influence on underlying determinants of health by redefining its health goals to reflect
human rights standards. With a 1973 change in WHO leadership, WHO began attending
sessions of the Commission on Human Rights and collaborating with the UN’s human
rights staff. Increased human rights coordination among specialized agencies within the
UN system would buttress WHO efforts,396 providing added collaborative opportunities
in human rights advancement for health.397-398 Through these collaborative efforts, the
WHO leadership would hold out human rights as a force for health, using international
negotiations, articles, and conferences to promote the relevance of the right to health to
public health practice and extolling human rights obligations as a clarion call to the
achievement of health for all.
Understandings of health had changed dramatically in the twenty-five years since
the founding of WHO. With the end of the golden age of medicine, theories for
“preventive medicine” had gained credibility in health discourse and showed far greater
promise in ameliorating communicable, acute, and chronic disease. By focusing on the
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correlations among increasing poverty, inequality, and ill-health,399 the perceived
emergence of new threats—in the form of heart disease, cancer, labor migration and
exploitation, drug addiction, overpopulation, and environmental harms (threats of
predominant concern to developed states)—were shifting public health toward an
emphasis on the prevention of social, “lifestyle” determinants of disease.400 With the rise
of industrialized cities across the globe, scholars began to note that “[o]ne consequence of
the explosive growth of large cities and the urban sprawl is that the old problems of air,
water, and food pollution are re-appearing everywhere with new and intensified
manifestation.”401 Compounded by the 1969 arrival of “Hong Kong influenza”—
highlighting the ways in which new harms could spring from crowded cities, spreading
thereafter throughout the world402—scholars focused more intently on the role of weak
national health systems in enabling the spread of disease.403 With an understanding that
improving medical care was limited in promoting health and preventing disease, scholars
turned their attention from nostrums to environments.404

399

Dasgupta B, Seers D. Statistical Policy in Less Developed Countries. Brighton, UK:
Institute of Development Studies; 1975.
400

Curtis S, Taket A. Health and Societies: Changing Perspectives. London: Arnold:
1996.
401

Dubos R. Man Adapting. New Haven: Yale University Press; 1965: 237-238.

402

WHO Chronicle. June 1970. 269.

403

Litsios S. A programme for research in the organization and strategy of health
services. Paper presented at the WHO Director General’s Conference. Geneva,
Switzerland. 25 June 1969.
404

Wildavsky A. Doing better and feeling worse: The political pathology of health
policy. In Knowles JH (Ed.). Doing Better and Feeling Worse. New York: WW Norton;
1977.

125
In this shift, it became clear that there exist structural determinants of health –
political and socio-economic factors that have far greater sway than medicine on
individual and public health.405-406 Through this appreciation of the systemic, distal
social conditions that underlie health inequalities, public health practitioners reengaged
underlying determinants of health, drawing on theories of social medicine and
recognizing a “need for a shift in the balance of effort [to] modification of the conditions
which led to disease rather than from intervention in the mechanism of disease after it has
occurred.”407 Given a growing gap between what could be done and what was being done
to address these underlying determinants of health, scholars and practitioners began to
examine national health systems—including administration, regulation, and financing
decisions beyond the individual delivery of health services—moving public health
beyond the purview of the physician to encompass a range of health personnel and
infrastructures.408-409
Through this growing consensus in public health discourse, WHO began in the
late 1960s—before its 1973 change in leadership—to make the development of national
health systems a principal component of its technical assistance and cooperation, with
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WHO focusing on assisting states in the formulation of national health strategies and the
incorporation of these health strategies into national plans for social and economic
development.410 Given its past neglect of underlying determinants of health, WHO’s
previous health planning had simply promoted the export of Western medical models to
the developing world, diverting health resources from public health systems to urban
medical facilities specializing in curative care – caring for wealthy elites rather than those
in greatest need.411-412 For developing states, “it became obvious that many of them
needed assistance in strengthening their health services in general, not merely for specific
disease campaigns requiring the use of new technologies.”413 With the failures of
WHO’s disease eradication programs (e.g., the end of the global malaria campaign414)
and the successes of national health promotion systems (e.g., China’s “barefoot doctors,”
seen as a means to transform the wellbeing of rural populations415), WHO’s technical
documents transition in the late 1960s from a persistent faith in a vertical, diseasespecific technological approach to health to an increased emphasis on horizontal,
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universal ‘primary health care’416 – a longstanding undercurrent in health scholarship and
advocacy, addressing health care in addition to the underlying social, political, and
economic determinants of health.417 Under early examinations of primary health care
systems, WHO established (1) a 1967 epidemiological study of health services planning;
(2) a 1969 program in Project Systems Analysis, and (3) a 1972 Secretariat study to the
Executive Board on the organization of basic health services.418 These programs and
studies would reorient WHO’s work (through its newly-formed WHO Secretariat
Division for Strengthening of Health Services) to assist states in creating country-specific
comprehensive national plans to address underlying determinants of health.419 WHO’s
Fifth General Programme of Work, beginning in 1973, officially shifted WHO policy
toward establishing national health promotion programs through primary health care,
including programs for strengthening (1) health services, (2) disease prevention and
control, (3) promotion of environmental health, (4) health manpower and development,
and (5) research.420 In implementing this Programme, WHO reoriented its activities –
programmatically (from selective medical services to equitable primary health systems)
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and geographically (from Europe to developing countries).421
In translating these public health discourses into international legal norms, the
WHO Secretariat came to recognize that human rights frameworks could move states to
realize underlying determinants of health through national primary health care systems.
While a horizontal approach to public health had long garnered technical support within
WHO, only ideological support could bring these evolving health discourses to the fore
of global health governance.422 In providing this ideological backing for WHO, the
World Health Assembly resolved in 1970 that one of the long-term objectives of WHO
would be the attainment by all peoples of the highest possible level of health through
national health systems, proclaiming:
The responsibility of the State and society for the protection of the health
of the population, to be based on putting into effect a complex of economic
and social measures which directly or indirectly promote the attainment of
the highest possible level of health, through the establishment of a nationwide system of health services based on a general national plan and local
planning, and through the rational and efficient utilisation, for the needs of
the health services, of all forces and resources which society at the given
stage of its development is able to allocate for those purposes.423
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With the right to health providing a political foundation for WHO’s evolving public
health discourses, WHO staff saw in human rights the ability to shift discourse from
questions of quality of care through medicine to issues of international development and
social justice through primary health care systems. As the UN moved to celebrate its
twenty-fifth anniversary of the UDHR, WHO’s August 1973 message highlighted the
Organization’s vision to embark on a new path for health policy, a path founded upon the
bedrock principles of human rights, emphasizing the rights-based language of the WHO
Constitution as an equity-based framework through which to examine public health
challenges:
Disease and disability are widespread, and very few countries in the world
are providing to all their citizens in need the very best that medical science
and technology have to offer. So the value of the right [to the highest
attainable standard of health] lies in its acceptance by governments as a
priority goal, its general recognition as a basis for practical health
policy.424
Framing this rights-based vision of global public health around underlying determinants
of health425 and reflecting the ‘basic needs approach’ of contemporaneous human rights
scholars through programs to meet “basic health needs,”426-427 the WHO Secretariat
would come to advocate for primary health care as a human right, and under its Health
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for All strategy to primary health care, WHO would again take a leading role in
developing rights-based health policy.
With the July 1973 election to Director-General of Halfdan Mahler, the Danish
Assistant Director-General and Director of WHO’s Program in Project Systems Analysis,
WHO embarked on its Health For All Campaign as a means to advance primary health
care, with specific public health targets to be achieved by the year 2000. Grounding this
strategy in human rights,428-429 WHO would come to note that:
the Organization’s fundamental objective is the promotion and protection
of one dimension of human rights, namely health. This dimension
encompasses the whole of WHO’s activities and programmes and is
particularly relevant to the Organization’s social philosophy and to its
main goal of health for all by the year 2000, e.g. the attainment by all
citizens of the world by the year 2000 of a level of health that would
permit them to lead a socially and economically productive life.430
Although the rise and fall of this Health for All Campaign would be the hallmark of
Director-General Mahler’s fifteen-year leadership of WHO, these discourses would reach
their climax in the 1978 Declaration of Alma Ata. With the Health for All strategy
providing a rights-based vision reflective of public health discourse, the Declaration of
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Alma Ata would provide international consensus for the creation of national primary
health care systems consistent with WHO’s expanding vision of health and human rights.

1. Human Rights Implementation – WHO Prioritizes Human
Rights in Health Programming
With its renewed belief in the applicability of human rights obligations to
achievement of public health outcomes, the WHO Secretariat sought to strengthen the
implementation of existing human rights frameworks for health. Through its reporting to
the Commission on Human Rights, inter-agency human rights collaborations for
underlying determinants of health, and human rights education on the right to health,
WHO created programs to assist in the implementation of health rights at the national and
international level.

a. Reporting
After years of neglect for human rights reporting, the WHO Secretariat submitted
its first full Periodic Report on Human Rights in April 1974, covering its expanding
activities in economic, social and cultural rights from 1969 to 1973. Signaling a new
responsiveness to the human right to health, this periodic report—enumerating World
Health Assembly resolutions, UN human rights seminars, and WHO human rights
publications431—indicated that WHO would be increasing its reporting activities to assure
state realization of human rights. These human rights implementation efforts would
expand as states moved toward the January 1976 entry into force of the ICESCR’s article
431
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12 right to the “highest attainable standard of physical and mental health,” with WHO
seeking anew to have a seminal role in the review of state reports on the right to health.
As it became clear that a sufficient number of states would soon ratify the 1966
human rights covenants (ICCPR and ICESCR) and bring them into force, the UN
Division of Human Rights brought together representatives from the UN’s specialized
agencies in September 1974 to coordinate implementation mechanisms pursuant to the
promulgation of the ICESCR. This ad hoc meeting, organized by the UN’s
Administrative Committee on Co-Ordination, sought to clarify the authority of each
specialized agency to undertake standard-setting activities to implement the ICESCR
through organizational procedures.432 To facilitate consistency and predictability in state
reporting on the various rights of the ICESCR, each specialized agency agreed to
elaborate guidelines for state reports on the rights within their respective purview and
competence, with these guidelines then harmonized by the Administrative Committee on
Co-Ordination and codified by ECOSOC as a uniform set of reporting guidelines.433
In WHO’s December 1975 working paper on implementation of the Covenants,434
the WHO Secretariat highlighted its widespread concern for civil and political and
economic, social and cultural rights, reviewing organizational positions on, inter alia,
432
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ICESCR articles 7 (safe and healthy working conditions), 10 (family health, child and
mother protections), 11 (adequate standards of living), 12 (health), 15 (scientific
research), 16-18 (reporting), 20 (comments to ECOSOC), 22 (ECOSOC reports), 23
(international action), and 24 (impairment of the WHO Constitution). By linking each of
these ICESCR articles to specific authority granted to it under the WHO Constitution,
WHO reversed course and made the case for its review of an extensive array of state
reports pursuant to the ICESCR. Notwithstanding this expansive concern, WHO gave
preeminent focus to the right to the highest attainable standard of physical and mental
health in article 12, arguing that “this provision is of primary importance from WHO’s
point of view, and the whole body of WHO activities is based on the right and principles
contained therein.”435 Further to this interest in the implementation of the right to health
and rights to various underlying determinants of health, WHO’s working paper reviewed
its: standard-setting activities (focusing on its development of food, biological, and
pharmaceutical standards), internal policies (listed in an internal WHO manual), and
constitutional authorities to draft international health law through conventions,
regulations, and recommendations.
With the ICESCR entering into force on January 3, 1976, the Administrative
Committee on Co-Ordination met for a second time from January 14 to 16 to review the
suggestions of specialized agencies for implementation of the human rights covenants
through uniform agency standards. To add necessary legal detail to these implementation
standards, the WHO Secretariat joined other specialized agencies in assuring that the
Organization would be represented by a member of its legal staff in these standard-setting
435
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discussions. (Although human rights matters had traditionally been outside of the legal
office’s terms of reference—with the legal office long concerned by any transfer of
authority for human right matters to its already limited staff436—the legal office had taken
responsibility for, and provided extensive legal detail to, WHO’s 1975 working paper of
suggestions for implementation of the ICESCR.437) In developing common inter-agency
legal suggestions for recommendation to ECOSOC, the Administrative Committee on
Co-Ordination discussed (1) the process of disseminating state reports to specialized
agencies, (2) the manner in which specialized agencies would comment on those reports,
(3) the resources to be provided by the UN Secretary-General to undertake this added
workload, and (4) the timing of specialized agency report submissions to the UN.438
With the ICESCR requiring disaggregated state reports on each individual right, the
Administrative Committee on Co-Ordination agreed to a staggered reporting arrangement
as a means to protract the report deadlines and alleviate the burden on states and
international organizations. Creating a six-year cycle for state reporting on groups of
economic, social and cultural rights, article 12 reports on the right to the health would be
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scheduled for submission in the fourth reporting year, beginning in 1980 and coinciding
with WHO’s specialized agency report on human rights.439
On the basis of this preparatory work, the UN Secretary-General prepared
recommendations for ECOSOC on the harmonized reporting procedures for human rights
implementation. In implementing the ICESCR, WHO sought (1) to serve as the
responsible reviewing body with respect to article 12 reports—reporting directly to
ECOSOC on the right to health and reviewing states party reports on this right—and (2)
to serve cooperatively with other specialized agencies with respect all other articles
governing underlying determinants of health.440 Although ECOSOC member states were
reluctant to embrace this expansive leadership role for specialized agencies, with a
preference for state control in reviewing state reports, the specialized agencies agreed to
work with states in ECOSOC working groups for the rights that fell within their
respective fields of competence.441 With WHO observers noting their “impression [] that
ECOSOC is not proceeding from any fixed anti-agencies position but feeling its way in
new territory,”442 WHO resolved to work closely with these ECOSOC working groups as
ECOSOC put these implementation procedures into effect for human rights to underlying
determinants of health.
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First, as ECOSOC began to review state reports on measures adopted and
progress made in realizing the rights recognized in the ICESCR—starting in 1977 with
articles 6 to 9443—the WHO Secretariat worked across its substantive units and
collaborated with other specialized agencies to comment on state human rights reports as
they related to underlying determinants of health.444 In preparing for states to report in
1980 on the rights recognized in articles 10 to 12, the UN Division of Human Rights
reached out to WHO in finalizing the general guidelines for state reporting on measures,
progress, and difficulties in fulfilling the right to health,445 with WHO both offering
comments and observations on the health implications of article 10 and suggesting that
article 12 “be dealt with in a more ‘open-ended’ manner” to alleviate government
difficulties in providing the specific information sought by the guidelines.446 With 21
states submitting initial reports on article 12 of the ICESCR, these state reports were
forwarded to WHO for review throughout 1979 and into 1980.447
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Second, seeking to create complementary mechanisms to assure implementation
of the right to health, WHO came to support state efforts to strengthen the Commission
on Human Rights and to establish the long-stalled position of UN High Commissioner for
Human Rights. Under the UN General Assembly’s 1977 debate on “Alternative
approaches and ways and means within the United Nations system for improving the
effective enjoyment of human rights and fundamental freedoms,”448 WHO’s contribution
to this issue—while not responsive to the legal specificity of alternate proposals—sought
to frame WHO’s conception of a right to health and the role of primary health care in
realizing underlying determinants of health under WHO’s objective of health for all:
The awareness of social justice and the rights of the individual motivates
the Organization’s constant search for new ways and means to achieve the
greatest health benefit for the greatest number of people at the lowest cost.
. . . Primary health care represents a framework or approach for delivering
a range of vital health programmes so that benefits could reach the widest
possible number of people. . . [and] goes a long way towards establishing
a more equitable and adequate distribution of health resources, particularly
for the benefit of the least served, the social periphery.449

448

United Nations General Assembly. Res. 32/130. Alternative approaches and ways and
means within the United Nations stystem for improving the effective enjoyment of
human rights and fundamental freedoms. 16 Dec. 1977.
449

Letter from WHO Division of Coordination Director John L. Kilgour to UN Division
of Human Rights Director Theo C. van Boven. CWO-4N64/372/1. 31 Oct. 1978
(enclosing Alternative Approaches and Ways and Means within the United Nations
System for Improving the Effective Enjoyment of Human Rights and Fundamental
Freedoms: Contribution of the World Health Organization).

138
Given this expanding interpretation of the right to health, WHO saw the appointment of a
High Commissioner for Human Rights as bringing a welcome adjudicator to the
implementation of health rights for underlying determinants of health.
Finally, building from this renaissance in human rights cooperation for health,
WHO elicited information from states for its own ECOSOC report. Seeking to establish
procedures to collect information on health rights without either burdening states with
extraneous requests or requiring WHO to hire additional legal staff,450 the WHO
Secretariat sought to work with the UN as early as 1976 “to study how we can effectively
obtain information related to the implementation of the various Articles of the
international Covenant [ICESCR] that concern us, at the same time as that used for the
preparation of the world health situation reports.”451 With the WHO legal and
coordination offices reaching out to the WHO Working Group on the World Health
Situation Reports in developing efficient procedures to collect state information,452 this
Working Group agreed that its own six-year review at the end of 1979 could assure the
consolidated collection of information from states for WHO’s specialized agency report
on human rights. Given that article 12 “covers the whole range of WHO’s activities,” the
Working Group worked with the WHO legal office (1) to “formulate the scope and
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content of WHO’s report” and (2) to develop corresponding questionnaires and
guidelines for state reports.453 With cooperation across the Secretariat and responses
from a wide range of states parties on health rights, WHO submitted its report on
progress made in achieving the observance of the ICESCR in February 1980,454
recognizing its past deficiencies in UN collaborations relative to other specialized
agencies and admitting that it “should have played a more active and influential role in
the ICESCR reporting procedure.”455

b. Inter-Agency Studies
While participating in these international policy discussions on human rights
implementation, the WHO Secretariat sought to implement human rights in its own
organizational programming and inter-agency collaborations. With this rights-based
health programming encompassing the entirety of WHO’s public health efforts, this part
focuses on those areas of inter-agency study where WHO’s human rights implementation
efforts were most explicit in their adherence to international legal norms. Looking to
human rights standards to govern underlying determinants of health—in areas such as
human experimentation, torture, racism, child nutrition, and health technologies—WHO
used these inter-agency studies as a means to apply human rights frameworks and
advocacy to achieve public health ends.
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i. Human Experimentation
In the absence of WHO participation in the UN’s seminal work on the human
rights effects of scientific and technological developments, early discussions on human
experimentation were led independently by the World Medical Association (which had
published the Declaration of Helsinki in 1964 to serve as a set of principles to govern
physician conduct) and CIOMS (which had held a 1967 conference on Biomedical
Science and the Dilemma of Human Experimentation). As these organizations advanced
their ethical frameworks for human experimentation, WHO would take a greater
leadership role, transitioning from technical assistance to human rights collaboration.
This inter-agency collaboration began internally in 1967 with the establishment of
the WHO Secretariat Committee on Research Involving Human Subjects (SCRIHS),
which advised the Director-General on research ethics and sought to establish a formal
set of guiding principles for research carried out with WHO support. Based upon a
September 1972 CIOMS “Roundtable Conference on Recent Progress in Biology and
Medicine: Its Ethical and Social Implications,” cosponsored by WHO and UNESCO,456
UNESCO thereafter suggested that it pursue greater human rights collaboration with
WHO on issues of research and development in science and technology. Although the
WHO Secretariat was initially ambivalent toward further commitments in human
rights,457 WHO’s 1973 shift brought with it a far larger role in guiding human rights
discourse in human experimentation, with WHO’s legal office subsequently guiding
CIOMS’s November 1973 Roundtable Symposium on medical ethics and human rights,
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“Protection of Human Rights in the Light of Scientific and Technological Progress in
Biology and Medicine.”458
WHO’s human rights consultations with its nongovernmental partners would
increase in subsequent years in the regulation of human experimentation. With the World
Medical Association, WHO provided extensive feedback to the revision of the
Declaration of Helsinki through the 1975 Declaration of Tokyo. Also beginning in 1975,
WHO required that all WHO-sponsored research receive formal clearance by SCRIHS,
and outside of WHO, WHO staff would work with CIOMS to gauge the applicability of
clinical research review committees to enforce medical ethics in various country
contexts.459 This close collaboration between WHO and CIOMS would accelerate in
1976, with WHO representatives (including legal staff) attending CIOMS’s March 1976
International Conference on the Individual and the Community in the Research,
Development and Use of Biologicals to study human rights and ethical principles relevant
to the use of vaccines. Given increasing inter-agency human rights frameworks for
human experimentation, this WHO work with CIOMS took on added importance in 1978,
with the WHO Secretariat developing a project with CIOMS to create guidelines to assist
developing countries in creating mechanisms to ensure observance with medical ethics in
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clinical research, resulting in the 1982 publication of their “Proposed International
Guidelines for Biomedical Research Involving Human Subjects.”460
ii. Torture
With the UN Sub-Commission on the Prevention of Discrimination and
Protection of Minorities seeking in August 1974 to have the General Assembly take up
the issue of torture in prisons, clarifying the 1955 Standard Minimum Rules for the
Treatment of Prisoners,461 it expanded its studies into the purview of WHO by noting the
inclusion of medical personnel in torturous activities. Inviting WHO to collaborate in
this effort and work with UNESCO to conceptualize a draft international code of medical
ethics for the treatment of detainees,462 WHO staff were initially divided on the
advisability of such an approach to human rights implementation. While these staff
recognized the importance of WHO leadership in medical ethics, they were hesitant given
that all previous international codes of medical ethics had been drafted exclusively by the
World Health Association,463 with the WHO legal office cautioning that “any ill
considered or ill prepared entry by WHO into a field which so far has been dealt with on
a professional basis alone could result in political and legal difficulties for the
460
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Organization.”464 While WHO liaisons conveyed their concerns to the resolution
sponsors within the Sub-Commission on Prevention of Discrimination and Protection of
Minorities—noting that medical ethics had previously been construed as outside the
Organization’s constitutional competence—WHO nevertheless sought to support this
effort, proposing alternate resolution language that would authorize input from the World
Medical Association and would allow the WHO Secretariat to raise these issues with the
Executive Board before proceeding.465-466 WHO began World Medical Association
consultations on a new code of medical ethics in October 1974,467 and the UN, by a
November 1974 General Assembly resolution, accepted WHO’s suggested collaboration
scheme, wherein its reolution:
Invites the World Health Organization, taking into account the various
declarations on medical ethics adopted by the World Medical Association,
to draft, in close co-operation with such other competent organizations . . .
as may be appropriate, an outline of the principles of medical ethics which
may be relevant to the protection of persons subjected to any form of
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detention or imprisonment against torture and other cruel, inhuman or
degrading treatment or punishment.468
Given the General Assembly’s request that WHO provide these draft principles of
medical ethics in advance of the UN’s September 1975 Congress on the Prevention of
Crime and the Treatment of Offenders, WHO staff immediately set to work with the
World Medical Association to “prepare a legal definition of ‘medical ethics,’” consulting
concurrently with the Executive Board to authorize its collaborations.469 Following the
Executive Board’s January 1975 approval of the Secretariat’s “development of principles
of medical ethics,”470 WHO invited widespread collaboration in this study – from the UN
Division of Human Rights,471 UNESCO, and the ILO;472 states parties; and several
nongovernmental organizations, including CIOMS and Amnesty International.473
Through initial consultations with the World Medical Association, the preliminary WHO
draft sought (1) to emphasize the health harms inherent in detention and imprisonment,
(2) to define the role of the health profession in treating detainees, and (3) to emphasize
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the need for physician self-regulation while encouraging governments to formulate
analogous legal protections for the underlying determinants of detainee health.474 While
the official preliminary statement would be prepared by the World Medical
Association—which believed international codes of medical ethics to be within its
exclusive purview and which construed ‘medical ethics’ to imply a code of practice for
physicians alone—an informal WHO consulting group, led by its legal office and an
external consultant, met to complement this study with contributions from collaborating
states475 and nongovernmental organizations.476
In its July 1975 study, Health Aspects of Avoidable Maltreatment of Prisoners
and Detainees, WHO (1) discussed evolving human rights standards in medicine and
underlying determinants of health; (2) surveyed the previous declarations of
nongovernmental organizations on the treatment of offenders; and (3) proposed that all
rules bearing on health be codified in a “Health Charter for Prisoners.”477 This paper was
well received during its presentation at the September 1975 UN session.478 Based on this
and other wide-ranging UN collaborations, the UN General Assembly adopted the
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Declaration on the Protection of All Persons from Being Subjected to Torture and Other
Cruel, In-human or Degrading Treatment of Punishment in December 1975, specifically
requesting that WHO clarify the principles of medical ethics applicable to this
Declaration.479
Working with the World Medical Association and CIOMS to create a code of
medical ethics to set “guidelines for medical doctors concerning torture and other cruel,
inhuman or degrading treatment or punishment in relation to detention and
imprisonment,”480 WHO agreed with its nongovernmental partners that all future studies
and codes on medical ethics would be undertaken through a collaboration of the World
Medical Association and CIOMS, with active WHO consultation from its legal office.481483

In doing so, WHO largely deferred to the World Medical Association,484-485 which had

taken the initiative from this experience to approve WHO’s draft at its October 1975
Congress, creating the 1975 Declaration of Tokyo, a physician code focused on torture to
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complement earlier international codes of medical ethics under the Declaration of
Helsinki. The UN took no disagreement in this delegation, with UN member states
expressing their gratification for WHO’s continuing efforts to further studies on medical
ethics.486 In these continuing efforts, WHO would advance human rights frameworks for
physician ethical codes in (1) a 1976 article in the WHO publication World Health,487 (2)
the Commission on Human Rights’ 1977 debates to develop a draft Convention Against
Torture, and (3) the WHO Executive Board’s 1978 endorsement of CIOMS’s Principles
of Medical Ethics Relevant to the Role of Health Personnel in the Protection Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.
iii. Racism and Apartheid
In contrast with its early efforts to distance the Organization from the effects of
racism on underlying determinants of health, WHO came in the 1970s to study the
implications of racial discrimination and apartheid on health inequalities. As part of the
UN Decade for Action to Combat Racism and Racial Discrimination (1973-1983),488
WHO would take an active role in studying the implications of racial discrimination and
apartheid to the implementation of health rights, overcoming its previous ambivalence
toward the 1971 International Year for the Elimination of Racial Discrimination through
active participation within the UN system and with health justice advocates across the
486
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globe. In doing so, WHO sought to expand international policy to address racism as an
underlying determinant of health and to develop reports specific to the implications of
apartheid on human rights. Although previous WHO neglect in the development of the
1966 International Convention on the Elimination of All Forms of Racial Discrimination
had denied this Convention an explicit codification of a right to health equity, WHO
nevertheless sought to implement these general legal obligations by studying the health
effects of racial discrimination in the exercise of “[t]he right to public health, medical
care, social security and social services.”489
In addressing racial discrimination as a threat to health rights—engaging with the
UN Decade for Action to Combat Racism and Racial Discrimination—WHO began a
study on the health implications of apartheid. In May 1974, the Chairman and ViceChairman of the Special Committee on Apartheid were welcomed to WHO Headquarters
to meet with Director-General Mahler and discuss underlying determinants of health in
apartheid states. In September of that year, WHO reported on its progress in studying the
public health effects of racial discrimination and apartheid, sending a representative to
the International NGO Conference Against Apartheid and Colonialism in Africa.490
Thereafter completing its preliminary research based upon the feedback of
nongovernmental organizations, WHO submitted to the Executive Board in 1975 its
survey of Health Implications of Apartheid in South Africa. Framing the issue of
apartheid as a violation of health rights, WHO’s study found that “[i]t is obvious that
489
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mental health and social well being are closely linked to the enjoyment of human rights
as defined in the Universal Declaration of Human Rights” and that “[m]ost such rights
are legally denied to the non white South African.”491 In presenting this study to the
Executive Board, the Director-General reiterated the study’s political conclusion that “the
health situation of the groups discriminated against by the policy of apartheid will not
likely improve as long as the policy exists.”
With the Executive Board’s January 1975 endorsement of the preliminary WHO
study, the Director-General was requested to undertake a more comprehensive study of
apartheid and to continue to “explore with other organizations of the United Nations
system appropriate ways to ensure the success of the United Nations Decade for Action
to Combat Racism and Racial Discrimination.”492 In accordance with this authorization,
WHO (1) transmitted its survey in March 1975 to the UN Special Committee Against
Apartheid, (2) published an overview of its work on the effects of apartheid on
underlying determinants of health in the July 1975 issue of World Health, and (3) assisted
the Organization of African Unity beginning in 1976 to train health personnel, provide
emergency medical supplies, and establish health infrastructures for newly independent
African states.493 At the request of the UN Special Committee on Apartheid,494 WHO
followed-up its 1975 report with a derivative 1977 study, Apartheid and Mental Health
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Care, examining evidence of de jure and de facto human rights violations in the
availability and quality of mental health care services and concluding that:
These conditions and policies, being a direct effect of apartheid in the
health field, are inimical to the letter and spirit of the WHO Constitution
which proclaims that the “enjoyment of the highest attainable standard of
health is one of the fundamental rights of every human being without
distinction of race, religion, political belief, economic or social
condition.”495
As WHO continued these studies in a series of articles on racism496 and apartheid,497 the
Director-General delivered a rights-based invocation before the August 1977 World
Conference for Action Against Apartheid, noting the importance of international
cooperation for the implementation of health rights and arguing that: “The social goals in
the sphere of health cannot be attained without international co-operation. The world
which we share and must learn to share equitably is a ‘global village,’ in which one’s
responsibility for the social and moral values to which we subscribe does not end at one’s
doorstep.”498 Culminating these studies on race-based health disparities in Africa, WHO
presented a final report to the 1978 World Conference to Combat Racism and Racial
Discrimination, and the Director-General commemorated the March 1978 International
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Day for the Elimination of Racial Discrimination by issuing a message condemning
apartheid and racial discrimination as violations of the WHO Constitution. As
institutional emphasis on the effects of racism on health rights made its way from the
Secretariat to the World Health Assembly, decisive action was taken to suspend the
WHO membership of South Africa and Rhodesia for “violating its [WHO’s] principles
and whose official policy is based on racial discrimination.”499
iv. Disability
In the implementation of the 1975 Declaration on the Rights of Disabled
Persons500—for which WHO had contributed language on health rights well beyond the
1971 Declaration on the Rights of Mentally Retarded Persons—WHO sought to assure
that states would realize the new Declaration’s rights to medical, psychological and
functional treatment for disabled persons, including medical and social rehabilitation. To
set up collaborative studies to assist in the implementation of the rights of this
Declaration, WHO established “collaborating centres” in a number of countries,
budgeting close to $1 million per annum to:
1. undertake surveys of the needs of disabled persons;
2. develop appropriate technology for the disabled;
3. develop a new information system on disability;
4. study the most effective ways by which disability in the productive age
can be diminished;
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5. study the most effective methods of delivering disability services at the
primary health care level.
When the UN Secretary-General summarized implementation of this Declaration in the
1978 World Social Report,501 with the UN seeking to understand how the principles of
the Declaration had been included in the work of specialized agencies,502 WHO assured
UN coordinators that the success of its collaborating centres, programmatic interventions,
and reports on disability reflected the Organization’s larger commitment and contribution
to studying the issues of disability rights as underlying determinants of health.503 Moving
forward from this, WHO would work closely with the UN Secretariat to outline steps to
be taken by states to implement this Declaration during the 1981 International Year for
Disabled Persons.
v. Child Nutrition
In the early-1970s, public health research made clear that the use of certain milk
substitutes in developing countries, as an alternative to breastfeeding, was responsible for
the malnutrition and death of a multitude of infants.504 Faced with an intransigent infant
formula industry, several prominent nongovernmental organizations began to criticize the
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exploitative and harmful marketing practices of these corporations, putting pressure on
WHO to commit itself to this issue.505 To advance this public health policy goal, WHO
sought to employ human rights to encourage breastfeeding and discourage marketing of
these milk substitutes, studying new regulatory frameworks for child nutrition at the
intersection of the right to health and right to food. By 1974, the World Health Assembly
had passed a resolution urging states to “review sales promotion activities on baby foods
and to introduce appropriate remedial measures, including advertisement codes and
legislation where necessary.”506 Given the WHO Secretariat’s leading role in addressing
the issue as an independent interlocutor, several nongovernmental actors agreed with the
infant formula industry that any implementation of international regulation would require
WHO’s continuing leadership, creating an unusual arbitrator role for an international
organization.507 Coming off its 1978 work to establish an Action Program on Essential
Drugs to challenge the practices of pharmaceutical companies in the developing world
and reduce the costs of essential drug imports, the WHO Secretariat worked with these
conflicting interests in child nutrition to create an international regulatory framework
grounded in the human rights obligations of commercial interests. By 1980, the World
Health Assembly had authorized WHO to prepare a code of conduct for corporate
responsibility,508 and in the following year, the World Health Assembly, over last-minute
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opposition from US and corporate interests,509 adopted the WHO/UNICEF International
Code of Marketing of Breast-milk Substitutes.510
vi. Scientific & Technological Developments
Taking up its repeatedly postponed study on the Health Aspects of Human Rights
in Light of Scientific & Technological Developments, part of the UN’s longstanding
study of the human rights implications of scientific and technological developments,511
WHO began in 1973 (a) to comment on drafts of Division of Human Rights documents
relative to the right to health512 and (b) to develop an independent report from the
perspective of health aspects of human rights.513-514 In considering these health aspects of
human rights, WHO found assistance in this study from its nongovernmental partners,
with WHO benefiting from participation in the October 1973 meeting of the World
Medical Association (discussing problems of computers and confidentiality in
medicine)515 and the November 1973 Roundtable Symposium of CIOMS (devoted to
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medical ethics and human rights).516 With its Chief Legal Officer participating in this
latter meeting, WHO sought to use this CIOMS Roundtable “as a prelude to our
contribution to the Commission on Human Rights,”517 providing feedback on an early
draft of WHO’s detailed and integrated report on human rights and scientific and
technological developments in the health field. Given this external feedback, WHO
program offices came together to prepare a complete draft in early 1974,518 whereupon
the Director-General sought to finalize this draft to meet WHO’s consecutive
responsibilities before the Commission on Human Rights, UN General Assembly, WHO
Executive Board, and World Health Assembly.519 As WHO staff were replying to UN
requests to review the UN Secretariat’s three non-health-related reports on the Impact of
Scientific and Technological Developments on Economic, Social and Cultural Rights,520522

the WHO leadership met with the UN Division of Human Rights to finalize its own
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report. In these WHO-UN meetings, beginning in October 1974,523 it was decided that
WHO’s report for the Secretary-General had reached such an expansive scope that it
would be cross-applied to the UN General Assembly’s related request to comment on the
protection of populations against social and material inequalities resulting from the use of
scientific and technological developments524 and to WHO’s consultations on previous
reports by the Division of Human Rights.525
WHO’s final 1975 report, Health Aspects of Human Rights in the Light of
Scientific and Technological Development, covers a wide range of topics at the
intersection of health technology and human rights, including chapters on the beginning
of life (artificial termination of pregnancy, newborns with congenital defects, the use of
human fetuses for research), reproduction (sterilization, castration, contraception,
preventive medicine in genetic disorders, and artificial insemination), human
experimentation (informed consent, therapeutic trials, publication of experimentation
results), death, organ transplantation, computerized medical records, psychosurgery,
environmental protection, and compulsory measures for health protection. Overlying the
entire discussion, the WHO report begins with a chapter on “health as a human right.”
Through this introductory chapter, WHO presents both “what benefits and what parallel
522

Commission on Human Rights. Human Rights and Scientific and Technological
Developments. The Impact of Scientific and Technological Developments on Economic,
Social and Cultural Rights: Report of the Secretary General. E/CN.4/1141. 28 Dec. 1973.
523

WHO CWO R.J. Anderson. Note for the File. 4N64/445/2. 15 Oct. 1974.

524

United Nations General Assembly. Resolution 3150 (XXVIII). Use of Scientific and
Technological Developments in the Interests of Peace and Social Development.
A/RES/3150 (XXVIII). 21 Jan. 1974.
525

Telegram from WHO Programme Co-ordination Chief Flache to WHO UN Liaison
Malafatopoulos. 4N64/445/2. 5 Nov. 1974.

157
potential risks new developments may entail as far as the right to health,” considering
“the exact significance of this right, what it involves, and what is its true perspective.”
Reinterpreting the WHO Constitution to assure a comprehensive system of social
insurance, WHO found collective public health obligations in the right to health, laying
out a communitarian human rights ethic by which there exist “positive aspects for which
the State and the community have a duty to ensure that the individual citizen benefits, but
those rights may entail negative elements in that the individual citizen has the duty to
limit his rights for the benefit of the community.” Given this overview and outline of
relevant topics, WHO’s report concludes that “[t]he right to health presents negative as
well as positive aspects,” with this negative conception framing public health measures in
human rights terms, including “the duty of the citizen to submit himself to a number of
requirements, as for example immunization or other compulsory measures, in order to
prevent the right to health of other citizens being endangered.”
With the January 1975 approval of this report by the Executive Board, finding
that “the right of every human being to the enjoyment of the highest attainable standard
of health, as laid down in the WHO Constitution, can best be ensured under conditions of
continuing scientific and technological progress,”526 the WHO Secretariat would embark
on future studies for the Commission on Human Rights concerning scientific and
technological developments related to economic and social development.527 Marking this
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shift, WHO Director-General Mahler submitted the Executive Board’s resolution and
WHO report to the UN Secretary-General, expressing his personal commitment to human
rights cooperation: “I wish to assure you that I look forward to an even closer
collaboration with the United Nations and other specialized agencies…for the successful
accomplishment of this broad matter of concern to the individual and to the
community.”528
With the Executive Board’s approval “to continue the studies suggested in the
report,”529 WHO sought in early 1975 to regain its leadership role in future collaborative
studies of health rights, reaching out first to the UN Division of Human Rights and other
specialized agencies to organize an informal joint meeting to discuss the future needs of
the Commission on Human Rights.530-531 In accordance with the UN General Assembly’s
invitation “to consider the preparation of recommendations concerning international
standards,”532 WHO also reached out to national experts for assistance, with the DirectorGeneral pointing out that: (1) “health is a fundamental human right,” (2) WHO “has a
role to play in human rights,” and (3) “future contributions to the United Nations should
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reflect the experience of Member States.”533-534 Finally, as the WHO Secretariat began
to study these human rights issues for the first time—working feverishly to prepare a
report on international standards for the UN General Assembly’s 1975 Session—WHO
sough assistance from its nongovernmental partners, particularly the World Medical
Association and CIOMS, “in developing new approaches to studies in the area of human
rights.”535
As the Commission on Human Rights moved in 1975 to create a rights-based
framework to balance state concerns for public health with individual liberties, WHO
submitted a detailed legal memorandum to assist the Commission’s appointed Special
Rapporteur in her study on “The Individual’s Duties to the Community and the
Limitations on Human Rights and Freedoms under Article 29 of the Universal
Declaration of Human Rights.”536 With this memorandum originating out the WHO’s
newly engaged legal office (renamed the Office of Constitutional and Legal Matters),
WHO provided legal justification for state derogations from individual rights for the
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public’s health, outlining individual obligations (1) to submit to health examinations and
vaccinations, (2) to notify health authorities of communicable disease exposure, and (3)
to undergo examinations, treatments, surveillance, isolation or hospitalization. In
specifying this human rights basis for public health, the legal staff interpreted the
Preamble of the WHO Constitution expansively, finding in WHO’s definition of health
that “the role of the Organization extends into the realm of social medicine and into such
specific fields as mental health, public health, education, nutrition, housing, maternal and
child health and welfare.”537 To support WHO’s legal legitimacy in continued interagency standard-setting for public health, extending WHO involvement through the 1982
final report of the Special Rapporteur,538 WHO’s legal staff referenced and provided the
Special Rapporteur with copies of WHO’s legislative standards (including the
International Health Regulations and the International Digest of Health Legislation) and
legal analyses (on national legislation, comparative studies of public health regulations,
and jurisprudence challenging national and international public health authority).
In the midst of these studies, the UN Secretary-General moved in April 1975 to
draft his final report pursuant to the UN General Assembly’s 1968 resolution on “Human
Rights and Scientific and Technological Developments” – a report on “the balance which
should be established between scientific and technological progress and the intellectual,
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spiritual, cultural and moral advancement of humanity.”539 To accommodate its various
human rights commitments related to scientific and technological developments, WHO
staff met with a staff member of the Division of Human Rights in May 1975, whereupon
it was agreed that WHO would produce (1) a short summary on the benefits to human
rights resulting from developments in science and technology for the UN Secretariat’s
report to the General Assembly on the effects of scientific and technological
developments on social and material inequalities and (2) a full report to the 1976 session
of the Commission on Human Rights on the benefits of science and technology in raising
standard of living to facilitate the enjoyment of underlying determinants of health, and as
such, the realization of the right to health.540 Thereafter participating in UN meetings to
finalize the UN Secretary-Genearal’s report on the balance between technological
progress and health, WHO’s seminal involvement would result in a UN chapter focused
on the positive human rights implications of technology on health – “the uses to which
modern science and technology may be put in the interest of promoting human rights.”
Recommending a Declaration on Human Rights and Scientific and Technological
Developments,541 these meetings would—for the first time—frame the positive uses of
new biological and medical discoveries. Based on WHO’s initiative, these positive
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effects of science and technology on health would be incorporated in (1) the UN
Secretariat’s 1975 Report on “the balance which should be established between scientific
and technological progress and the intellectual, spiritual, cultural and moral advancement
of humanity”542 and (2) the General Assembly’s 1975 consideration of a draft declaration
concerning “the use of scientific and technological progress in the interest of peace and
for the benefit of mankind.”543 In preparation for this latter debate, WHO presented on
the importance of health rights at the 1975 session of the UN General Assembly.544-545
Following ideological debates and amendments on the relative emphasis of
societal rights vis-à-vis individual rights—with the Soviet bloc and developing states
joining in opposition to Western-style individual negative rights—the UN General
Assembly in November 1975 adopted (95-0, 20 abstentions) the Declaration on the Use
of Scientific and Technological Progress in the Interests of Peace and for the Benefit of
Mankind.546 In the wake of this Declaration, WHO would develop its paper on the
“positive effects of technological advances on health and human rights,” completing the
UN’s series of papers (begun five years earlier) concerning the impact of science and
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technology on the range of human rights codified in the UDHR.547 As the Commission
on Human Rights continued debates on the risks and benefits of science and technology
on human rights, the WHO Secretariat would assure that the benefits of science and
technology on health rights would not be forgotten, resulting in detailed support for the
realization of health through the UN’s 1979 Conference on Science and Technology for
Development and the UN’s 1982 General Assembly resolution concluding its program on
Human Rights and Scientific and Technological Developments.548

c. Education
While these studies on the implementation of health rights were taking place at
the governmental and international levels, WHO came to appreciate the role of human
rights education in advancing health rights discourse at a grassroots level and in
facilitating the realization of the right to health through public scrutiny of national
policies. To do so, WHO would support human rights education for health practitioners
and scholarly analyses of the right to health to enable the progression and implementation
of rights-based health programming.
This education initiative began with an academic investigation of the role of
international law in the context of social and economic development planning, with the
United Nations University suggesting a formal WHO study in 1976 on the nature and
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impact of international action toward the realization of the human right to health.549
Expanding on this suggestion in February 1977 discussions with the UN Division of
Human Rights, WHO embarked on a coordinated effort with UNESCO to create model
programs for teaching human rights and medical ethics in schools of medical sciences.550
Although WHO had previously cooperated with UNESCO on its 1974 recommendation
concerning Education for International Understanding, Co-operation and Peace and
Education Relating to Human Rights and Fundamental Freedoms—successfully inserting
language on underlying determinants of health and declaring that education “must
necessarily be of an interdisciplinary nature [and] should relate to such problems as . . .
the fight for a better quality of life and the highest attainable standard of health”551—
WHO had not previously engaged in the development of human rights education for
health practitioners. To promote this teaching, the two specialized agencies worked with
the International Institute of Human Rights (a nongovernmental French organization
providing independent expertise on human rights) to develop a questionnaire to “estimate
the need in schools and in faculties of medical sciences for the teaching of human rights

549

Letter from United Nations Social Defence Research Institute Director Peider Könz to
WHO Assistant Director General Thomas A. Lambo. UNSDRI 204. 24 Nov. 1976.
550

Memorandum from WHO HMD Director T. Fülöp to WHO CWO Chief. Divison of
Human Rights and Peace; UNESCO. 2 Feb. 1977.
551

WHO Division of Health Manpower Development Director T. Fülöp. Report on
Attendance at a Meeting of a Special Committee of Governmental Experts to Examine
the draft recommendation concerning Education for International Understanding, Cooperation and Peace and Education Relating to Human Rights and Fundamental
Freedoms. UNESCO, Paris, 29 April – 9 May 1974. 10 May 1974 (enclosing UNESCO.
Special Committee of Governmental Experts to Examine the Draft Recommendation
concerning Education for International Understanding, Co-operation and Peace and
Education relating to Human Rights and Fundamental Freedoms).

165
and medical ethics.”552 When UNESCO brought in an external consultant to complete
this study in 1979,553 WHO thoughtfully supported the development of this joint
recommendation, working through its legal office to assist the UNESCO consultant in
developing a functional training document sensitive to “internationally oriented”
bioethics concerns (rather than simply a summary of the burgeoning bioethics literature
in North America and Western Europe).554 When UNESCO presented its human rights
discussion document, including within it a two-page discussion of teaching on the right to
health,555 this report received the 1980 support of an ad hoc group established across
WHO divisions. While Director-General Mahler sought to avoid official sponsorship of
any developed manual on “Physicians and Human Rights”—politically hesitant to put
WHO’s imprimatur on value judgments pertaining to contentious social issues without a
mandate from the World Health Assembly556-558—WHO nevertheless supported
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UNESCO’s efforts in an educational capacity, creating guidelines on teaching
methodologies in human rights559 and establishing official collaborations with CIOMS
and the short-lived International Medical Commission for Health and Human Rights560 as
the UNESCO consultant finalized his study.561
This education initiative in health rights would reach its climax in a July 1978
workshop specific to the right to health, seeking through this workshop to facilitate
progressive human rights discourses to reflect a shift from a “public health science era”
(1950-1975) to a “political health science era” (1975-2000).562 Setting the stage for
revitalized discussion on a human right to health, the Hague Academy of International
Law worked with the United Nations University to sponsor this Workshop on the Right
to Health as a Human Right. As an explicitly interdisciplinary workshop, this three-day
symposium set out to analyze the essential underlying determinants of health inherent in
the right to health, with WHO staff seeking to burnish their leadership credentials in
health rights as a capstone to a decade’s work employing the rhetorical mantle of human
rights to further WHO’s public health agenda. Setting the stage for this legal discussion
of health rights, the Director of the UN Division of Human Rights questioned whether
international standards that enshrine the right to health are “adequately responsive to new
558
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issues which have arisen affecting the right to health.”563 Following this UN
contribution, there were presentations from, inter alios, two members of the WHO
Secretariat, one presentation outlining WHO efforts to implement the right to health at
the national level564 and a second discussing WHO coordination in international affairs to
realize the right to health and achieve its Health for All strategy for underlying
determinants of health.565
Given the momentum for health rights coming out of these educational initiatives,
with health rights shifting from a right to medicine to a “right to certain conditions for
health,”566 there was growing agreement that WHO had the constitutional authority and
human rights legitimacy to elaborate international legal obligations for underlying
determinants of health, with an understanding that international law would benefit from
the inclusion of the definition of health rights from the WHO Constitution.567 At the
pinnacle of this advocated WHO authority for redefining international health law, WHO
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manifested its heightened role in coordinating international norm development for health
rights.

2. Human Rights Development – WHO Incorporates Health in the
International Treaty Framework
As WHO sought to develop new norms to advance health rights, it would
influence the expansion of these rights in law, working with UN bodies to incorporate
international legal language that would expand the normative development of health
rights in accordance with health discourse on underlying determinants of health.

a. Women’s Rights
WHO renewed its cooperation with the ECOSOC Commission on the Status of
Women in March 1972, with WHO’s Division of Maternal and Child Health pressing the
WHO leadership to advance reproductive health discourses in interregional seminars on
the status of women, framing these efforts through a preliminary paper on “Health, Status
of Women and Family Planning.”568 As the Commission on the Status of Women moved
thereafter to consider the Protection of Women and Children in Emergency and Armed
Conflict in the Struggle for Peace, Self-determination, National Liberation and
Independence in June 1972,569 WHO followed upon its preliminary paper on women’s
health with a detailed memorandum on “Health Protection in Emergency with Special
568
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Reference to the Condition of Women and Children,” expanding its analysis on
underlying determinants of women’s health:
medical factors in an emergency cannot be dealt with in isolation from the
social services and public utilities – water supply, other environmental
sanitation measures, and communication and transport.570
Given this expanding technical assistance in health care and underlying determinants of
health, the Commission on the Status of Women came to recognize WHO as a valuable
technical partner in considering the health vulnerabilities particular to women and a
ambitious normative partner in developing human rights for women’s health.
In 1972, five years after the adoption of the Declaration on Discrimination
Against Women (which largely skirted health issues) and four years after the introduction
of ECOSOC’s reporting system on the implementation of the Declaration (to which
WHO did not contribute) the Commission on the Status of Women sought to prepare a
binding human rights treaty to give normative force to the provisions of the Declaration.
As the Commission on the Status of Women began to consider treaty proposals to
eliminate discrimination against women,571 WHO would transition from technical
assistance to human rights development with the 1974 articulation of a Draft Convention
on the Elimination of All Forms of Discrimination Against Women. Working across its
various divisions—led by the Division of Maternal and Child Health with input from the
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Legal Director572—WHO proposed detailed comments on several of the underlying
determinants of health contained in the Draft Convention, discussing World Health
Assembly positions on family planning, highlighting areas of de jure and de facto gender
equality in access to health services, and suggesting the addition of an article specific to
reproductive health care:
In view of the special vulnerability of mothers and infants and in order to
safeguard the health and promote the welfare of mothers, States Parties
shall undertake to provide progressively free and easily available health
care to mothers and future mothers. Such health care should comprise
family planning and care during the ante- and post-natal periods and
during confinement.573
To encourage greater incorporation of a woman’s right to health in international
legal development during the UN’s 1975 International Women’s Year, the WHO
Secretariat (1) placed the status of women’s rights on the world health agenda, inviting
the UN Secretary-General of the International Women’s Year to draft an article in World
Health,574 and (2) placed the status of women’s health on the international human rights
agenda, participating in the World Conference of the International Women’s Year, out of
which the World Plan of Action called upon governments to ensure “improved access to
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health services, better nutrition and other social services essential to the improvement of
the condition of women…”575
Out of this World Plan of Action, the UN General Assembly adopted the 1979
Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW),576 describing it as an international bill of rights for women. Defining what
constitutes discrimination against women, CEDAW codifies an agenda for national
action to end such discrimination, and in doing so, clarified underlying determinants of
maternal and reproductive health pursuant to the right to health. Moving beyond explicit
state realization of the right to health—a right not mentioned in the 1967 Declaration on
the Elimination of Discrimination Against Women—CEDAW recognizes a right to state
‘protection’ from the discriminatory acts of non-state actors against underlying
determinants of women’s health, including “the right to protection of health and to safety
in working conditions, including the safeguarding of the function of reproduction.”577
Given the health provisions of this new convention, WHO invited the former UN
Secretary-General of the International Women’s Year (then promoted to UN Assistant
Secretary-General) to write again in World Health, reflecting on the health goals of the
UN Decade for Women (1976-1985), addressing “the special health needs of women,”
discussing the future health role of ECOSOC’s Commission on the Status of Women, and
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explaining the translation of women’s health rights from concept to World Plan of Action
to international treaty.578

b. Rights of the Child
As the UN Division of Human Rights considered the rights of the child in 1976, it
sought WHO’s contribution for a UN report on “The Role of Youth in the Promotion and
Protection of Human Rights.” Although the WHO Secretariat had failed to attend the
1970 UN Seminar on the Role of Youth in the Promotion and Protection of Human
Rights,579 WHO now took an interest in the health implications of this issue. With the
WHO Secretariat entrusting the production of its report to its Office of Maternal and
Child Health, WHO’s lengthy contribution situated child health within the larger
framework of WHO’s interest in primary health care:
The active participation of young people in decision-making, from the
primary to the national level, and in the implementation of programmes
involving the health needs of youth, should be encouraged. The
Organization advocates a broad-based community-centred service, with
wide community and rural development responsibility: the basic premise
being that youth would not be mere beneficiaries of these programmes but
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more so active contributors to health care and promotion of health in their
families and communities.580
Beginning its contribution with the language of the right to health from the WHO
Constitution, this response—while lacking in legal detail and seemingly
misunderstanding the “role of youth” in this context (where the UN had referred to the
role of the ‘concept of youth’ as a salient human rights consideration rather than the role
to be played by youth in promoting and protecting human rights)—addressed underlying
determinants of children’s health, transitioning between legal to moral obligations to
address youth affected by poverty, rural underdevelopment, and urban migration.
When the Commission on Human Rights began in 1978 to develop concrete legal
drafts for a Convention the Rights of the Child—seeking to codify the obligations of the
1959 UN Declaration on the Rights of the Child581—WHO contributed to this treaty
development, both within the draft Convention’s health provisions and in its
consideration of underlying determinants of children’s health. Basing its authority on
specific legally-binding references to child and maternal health in the WHO Constitution,
the WHO Secretariat sought to buttress provisions for the healthy development of the
child, with specific additions to ‘health’ and a ‘healthy environment’ in the draft
Covenant’s Preamble and various substantive articles.582 To do so, WHO assembled
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comments from the Office of the Director-General, Legal Affairs, and technical program
units dealing with issues of maternal and child health. Given extensive feedback from
across WHO, its October 1978 response to the UN Secretary-General’s request for views,
observations, and suggestions from specialized agencies583 was harshly critical of the
draft Covenant’s lack of expansiveness in health rights, finding the draft to be
“incomplete” and “weaker and less explicit than the Declaration.”584 To rectify these
weaknesses in the draft Convention’s understanding and protection of children’s health,
WHO commented that a comprehensive treaty should include, among other clarifications,
the following preambular paragraphs:
Reaffirming the principles laid down in the Constitution of the World
Health Organization concerning the health of the child and the mother.
Bearing in mind that healthy development of the child is of basic
importance and that the promotion of maternal and child health and
welfare and the fostering of the ability of the child to live harmoniously
in a changing total environment are necessary for the achievement of the
purposes of this Convention.585
With WHO program staff taking active interest in investing the time and effort necessary
to make a substantial contribution to the child’s right to health, WHO sought thereafter to
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join further discussions with the Division of Human Rights and UNICEF,586 working
through its Office of Maternal and Child Health to expand on its ideas587 until the UN’s
1992 completion of the Convention on the Rights of the Child.588

3. An Evolving Right to Health – The Declaration of Alma Ata as
a Rights-Based Approach to Realize WHO’s Health for All
Strategy
WHO’s Health for All strategy would provide the backbone of its efforts to
influence the normative development of the right to health, accommodating underlying
determinants of health in international legal frameworks through the rights-based 1978
Declaration of Alma Ata. Viewing the shift in national health resources from public
health to medicine to be a human rights challenge, Director-General Mahler noted as
early as 1974 that “in the context of the universal human right to a socially optimal
standard of individual physical and mental health…the very sophistication of today’s
medical wisdom tends to prevent individual and community participation without which
health often becomes a technological mockery.”589 This rights-based argument for
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underlying determinants of health was extended in 1975, whereupon the DirectorGeneral’s Annual Report argued that:
We must also remind ourselves that the urgent health problems of
developing countries relate to poverty, to infection, to malnutrition and
undernutrition, to lack of accessible potable water, and to multiple
environmental hazards. Such basic threats to health are unlikely to be
countered by conventional health services techniques . . . too much
emphasis must not be placed on health technologies alone. What we can
achieve in this field depends directly on the level of economic
development of the countries concerned.590
With the World Health Assembly approving of the Director-General’s socio-economic
direction in addressing underlying determinants of health, the WHO Secretariat extended
this ambitious rights-based agenda outward in its 1976 paper on Primary Health Care and
Rural Development, “supporting national planning of rural development aimed at the
relief of poverty and the improvement of the quality of life.”591 Echoing the ‘basic needs
approach’ of contemporaneous human rights scholarship, a movement seeking to meet
the basic needs of a nation’s poor through redistributive development,592 this approach
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emphasized ‘primary health care’ as a means to realize underlying determinants of health
and achieve WHO’s goal of ‘health for all.’593

a. New International Economic Order
In developing this rights-based approach, WHO considered its Health for All
strategy to be integral to the achievement of regional and national efforts to realize the
human right to development under a movement for a New International Economic
Order.594 As with other areas of economic, social and cultural rights,595 calls for a New
International Economic Order led to growing dissatisfaction with the limits of WHO’s
health promotion agenda from both developed and developing states, with health scholars
and advocates in the early-1970s seeking a WHO framework to address the underlying
determinants of health implicated by a lack of economic development.596 Adopting the
normative frameworks of this New International Economic Order, WHO sought to
reprioritize its programming to place greater emphasis on poverty alleviation and health
disparities between developed and developing countries. Where WHO had previously
framed health programs as a means to achieve development,597 rather than development
593

Djukanovic V, Mach EP. Alternative Approaches to Meeting Basic Health Needs in
Developing Countries: A Joint UNICEF/WHO Study. World Health Organization:
Geneva. 1975.
594

Letter from WHO Division of Coordination Drictor John L. Kilgour to UN Division
of Human Rights Director Theo C. van Boven. CWO-4N64/86/2. 28 Sept. 1979.
595

Cornwall A, Nyamu-Musembi C. Putting the “rights-based approach” to development
into perspective. Third World Q. 2004;25:1415-1437.
596

Litsios S. The health, poverty, and development merry-go-round: The tribulations of
WHO. In Gunn SWA, Mansourian PB, Davies AM, Piel A, Sayers BM. Understanding
the Global Dimensions of Health. New York: Springer. 2005;15-33.

178
as a means to achieve health, stark economic realities would recalibrate WHO policy in
development discourse, advancing health as a right rather than a means to an economic
end.
Addressing the human rights dimension of economic development inequalities,
the Commission on Human Rights appointed a Special Rapporteur in 1969 to study the
realization of economic, social and cultural rights. The Special Rapporteur’s 1973 report,
“The Widening Gap: A Study of the Realization of Economic, Social and Cultural
Rights,” devoted a full section to disparities in the right to the enjoyment of the highest
attainable standard of physical and mental health, focusing on the importance of social
security systems in realizing that right.598 Although WHO initially refused to provide
comments or observations in consultations with the Special Rapporteur—arguing,
consistent with its previous position on health rights, that the report contained “elements
which go beyond WHO’s programme or competence” in human rights and economic
development599-600—this report would frame the role of human rights in addressing
development inequalities, highlighting the importance of the right to health and WHO’s
limited programmes in developing and implementing that right.
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Given this international human rights imperative for equity in development,
scholars and practitioners began to focus on international economic arrangements that
would assure health to all.
From this arose a movement for a New International Economic Order, its
establishment declared in 1974 by the UN General Assembly, through which states aimed
to fundamentally restructure trade, transnational corporations, aid, and international
institutions to create:
(a) effective domestic control over natural resources; (b) regulation of the
activities of multi-national corporations; (c) just and equitable prices for
primary commodity and other exports of developing countries; (d) money
and development finance reforms; (e) market access for products of
developing countries; and (f) strengthening the science and technological
capacity of developing countries.601
To do so, this Declaration on the Establishment of a New International Economic Order
set out twenty principles to, inter alia: reduce trade barriers against exports from
developing countries; support stabilization of commodity prices and indexation of these
prices to tie them to the cost of manufactured products produced by the developed
countries; regulate transnational corporations, technology transfers, and nationalization of
foreign property; increase overseas development assistance, including the development of
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a food-aid program; democratically reform the IMF and World Bank; and renegotiate the
debts of developing countries.602
The resulting 1974 Programme of Action—a set of urgent measures to be taken
by the international community for developing states, crafted over the “collective
acquiescence” of several developed states603 —would advocate the strengthening of the
role of the UN system in international economic cooperation for the acceleration of
economic and social development. Based upon this, many African states—many of
which had not ratified the ICESCR and had only recently become member states of
WHO—drew WHO attention to the extent to which economic development influences
both the scope of the right to health and the extent to which it is realized.604 Given this
concern, the WHO Secretariat stayed apprised of state efforts to provide bilateral aid,
emergency relief, and development assistance (including medical supplies and
equipment) to developing countries,605 with Director-General Mahler recommending in
November 1974 that WHO regional offices “ascertain the situation on the health front in
the most seriously affected countries of their regions now qualified for assistance through
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the Special Programme operations.”606 With ECOSOC requesting that specialized
agencies provide a mid-term review and appraisal of the International Development
Strategy for the Second United Nations Development Decade, the WHO Secretariat saw
an opportunity to become more heavily involved in development discourse, producing a
report to discuss the benefits of development to the realization of health rights. This
report would receive the support of the WHO Executive Board, which, noting the
Declaration and Programme of Action for the Establishment of a New International
Economic Order, authorized the Secretariat to continue to consider development and
international economic cooperation in its health work.607
This authorization led WHO to collaborate with other UN agencies to transition
from a growth-based approach to a needs-based approach to development, the latter to be
founded upon human rights and driven by a concern for deteriorating underlying
determinants of health.608 With an economic crisis and energy crisis leading to increases
in poverty and rising costs of natural resources in the mid-1970s, WHO would emphasize
maldistributions of wealth in its human rights programming. Out of this arose policy
discourses on a New International Health Order, explicitly linking health rights and
development under WHO’s international health planning.609-610 Given an imperative for
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health equity under this New International Health Order, the Director General advocated
that “this movement toward justice in health will require concerted action by the
international community through the adoption of a global strategy for primary health
care.”611 Grounded in concepts of justice and human rights, drawn from international
treaties and the WHO Constitution, this socio-economic approach to health would form
the basis of framing what WHO officials referred to as “the onset of the health
revolution.”612
In implementing this revolutionary vision through human rights, WHO sought to
work with the UN, which was explicitly linking the New International Economic Order
with the human right to development. With the Commission on Human Rights
undertaking a proposed study in 1977 on “The International Dimensions of the Right to
Development as a Human Right in Relation with Other Human Rights Based on
International Cooperation, including the Right to Peace, Taking into Account the
Requirements of the New International Economic Order and the Fundamental Human
Needs,”613-614 the Division of Human Rights reached out to WHO for its contributions on
the public health components of a right to development.615 In responding to the UN’s
request, WHO staff submitted several health documents on the right to development,
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grounding its collaboration on the human rights foundation of WHO’s own health
mandate:
Health as a basic human right, and as a vital element in the growth and
development of individuals and thus as a prerequisite to development,
should be considered in the proposed study. The long-term objective of
the World Health Organization, which is “Health for all by the year 2000”,
is particularly relevant to the subject of the study. This objective has been
defined as the enjoyment by all of a level of health that will be conducive
to a high social and economic productivity. This is a basic human need
and a fundamental human right, in keeping with the very principles of
WHO’s Constitution…616
With WHO staff viewing the right to development as a path to increase acceptance of
WHO’s Health for All strategy, WHO would come to support the right to development as
a path to realization of health rights, arguing that the operational implementation of
primary health care systems “reach far beyond the health sector and thus are in full
conformity with the comprehensive approach demanded by the precepts of NIEO [the
New International Economic Order].”617

b. Health for All
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This “Health for All” strategy, officially defined by the World Health Assembly
in 1977 and widely regarded as WHO’s “main thrust” for implementing the right to
health,618-619 would seek “the attainment by all citizens of the world by the year 2000 of a
level of health that would permit them to lead socially and economically productive
lives.”620 Focusing on the human rights obligations placed on WHO by its Constitution,
nongovernmental organizations had come to advocate that WHO “acknowledge its duty
to respond to the pressing ethical problems that are presented…by disparities in health
between rich and poor people.”621 With the World Health Assembly viewing the
inequitable distribution of resources for health to be a political as well as technical
failure, this Health for All strategy would examine health within the broader social and
economic context of development,622 finding that “[h]ealth is not a separate entity but an
integral part of national development”623 and seeking the national and international
redistributions that would lead to salubrious development policies pursuant to
international human rights standards.624 In seeking to restructure economic and social
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policies in accordance with the New International Economic Order, the Health for All
strategy, emphasizing a need for national coordination between health and other sectors,
provided a rights-based mission for WHO that had been wanting since the right to health
was first proclaimed in the WHO Constitution.
To design the contours of this approach—moving the human right to health from
vertical hospital-based technologies to horizontal public health systems—WHO convened
the International Conference on Primary Health Care on September 6, 1978. This
Conference, taking place in Alma Ata, USSR (now Almaty, Kazakhstan), sought to bring
together interdisciplinary public health and development actors to address determinants
of health outside of the control of health ministries. Returning to the UDHR’s promise of
health rights under this ‘multisectoral’ or ‘intersectoral’ approach, WHO’s model
approach to primary health care would take a synoptic view of health, seeking social
justice in the distribution of health resources in line with the interconnectedness of human
rights in realizing a right to health.

c. Declaration of Alma-Ata
With the Health for All strategy providing a rights-based vision reflective of
public health discourse, the Declaration of Alma Ata would provide international
consensus for national primary health care systems consistent with WHO’s vision of
health and human rights. As WHO was participating for the first time in celebrations of
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the anniversary of the UDHR,625-626 the ICESCR was entering into force and WHO was
preparing its first implementation report, and the Commission on Human Rights was
adopting a draft Convention on the Rights of the Child,627 WHO and UNICEF came
together in September 1978 to hold an international conference to frame a human rights
perspective for achieving WHO’s Health for All strategy.628 To design the contours of
this approach, WHO sought to bring together interdisciplinary public health and
development actors to address national health systems and determinants of health outside
of the control of health ministries. With representatives from 134 state governments, this
International Conference on Primary Health Care adopted the Declaration on Primary
Health Care629 (a document that has come to be known as the 1978 Declaration of AlmaAta), through which delegates memorialized their agreement that primary health care was
the key to realizing underlying determinants of health. Through this Declaration, the
WHO Secretariat created a framework to guide states in outlining the most feasible
national policies necessary to realize health rights.
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The Declaration of Alma-Ata focuses on primary health care, from which it
derives obligations on states to provide “essential health care made universally accessible
to individuals and families in the community by means acceptable to them, through their
full participation and at a cost that the community and the country can afford to maintain
at every stage of their development in the spirit of self-reliance and selfdetermination.”630 Reaffirming the preambular language of the WHO Constitution,
specifically that health “is a fundamental human right,” Article I of the Declaration
outlines that “health, which is a state of complete physical, mental and social well-being,
and not merely the absence of disease or infirmity, is a fundamental human right and that
the attainment of the highest level of health is a most important world-wide social goal
whose realization requires the action of many other social and economic sectors in
addition to the health sector.” By specifying obligations under this right, the Declaration
of Alma-Ata aims to promote a reorientation of national health development strategies to
incorporate and fund primary health care programs. To achieve this governmental
obligation in language similar to that of the WHO Constitution, the Declaration holds
that:
Governments have a responsibility for the health of their people which can
be fulfilled only by the provision of adequate health and social measures.
A main social target of governments, international organizations and the
whole world community in the coming decades should be the attainment
by all peoples of the world by the year 2000 of a level of health that will
permit them to lead a socially and economically productive life. Primary
630

Id.
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health care is the key to attaining this target as part of development in the
spirit of social justice.631
Declaring health to be “a fundamental human right,” this declaratory language
sought to achieve equity in health resources for primary health care. To attain this goal
of “health for all by the year 2000,” the Declaration of Alma-Ata sought to rectify
inequalities in health status both within and between states, encouraging states to work
toward establishing a New International Economic Order and prioritizing disadvantaged
groups in achieving “equity-oriented targets.” Noting the responsibility of governments
for health equity, it found that primary health care—implemented through the national
health system and through social and economic development—was a key to social
justice.
Building from this human rights foundation for health equity, the Declaration
found that realization of primary health care “requires the action of many other social and
economic sectors in addition to the health sector,” exceeding the medical paradigm
formerly espoused by WHO and comporting with the interdisciplinary public health
approach to underlying determinants of health. Under the Declaration of Alma-Ata’s
holistic approach to basic needs, states expanded upon the provisions outlined in the
ICESCR,632 laying out specific rights-based governmental obligations for essential
aspects of primary health care, including
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(1) education concerning prevailing health problems and the methods of
preventing and controlling them;
(2) promotion of food supply and proper nutrition;
(3) an adequate supply of safe water and basic sanitation;
(4) maternal and child health care, including family planning;
(5) immunization against the major infectious diseases;
(6) prevention and control of locally endemic diseases;
(7) appropriate treatment of common diseases and injuries; and
(8) the provision of essential medicines.633
Thus, despite an acknowledgement of the principle of progressive realization—giving
flexibility to each state based upon its respective stage of development, in addition to
political, social and technical factors634—the Declaration was intended to guide states in
their application of the principle of progressive realization, promoting an emphasis on
underlying determinants of health through primary health care rather than individual
curative treatments.635 With flexibility in deciding national needs and priorities, these
national plans and strategies would seek to ensure the protection of human rights, relying
on WHO to support national efforts through technical assistance and budgetary advice in
domestic planning, analysis, and monitoring.
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To design these national plans, the Declaration of Alma Ata proclaimed a right of
individual and collective participation in the planning and implementation of health care
decisions.636 Drawing on human rights theory regarding the interdependence of human
rights, the Declaration of Alma Ata found that “people have the right and duty to
participate individually and collectively in the planning and implementation of their
health care.” The resulting Declaration focused on public “participation” in health
decisions, from which it derived obligations on states to provide “essential health care
made universally accessible to individuals and families in the community by means
acceptable to them, through their full participation and at a cost that the community and
the country can afford.”637 By specifying participatory obligations under this right, the
Declaration aimed to promote a reorientation of national health development strategies to
incorporate and fund primary health care programs in line with the needs of the nation.
To codify these participatory health needs, the Declaration of Alma-Ata
resurrected language lost in negotiations on the ICESCR, emphasizing law as a tool for
creating sustainable national public health systems:
In some countries, legislation will be required to facilitate the
development of primary health care and the implementation of its strategy.
Thus there might be a need for new legislation or the revision of existing
legislation, to permit communities to plan, manage and control primary
health care and to allow various types of health workers to perform duties
636
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hitherto carried out exclusively by health professionals. On the other
hand, there often exists laws which are not applied but which, as they
stand, might be used to facilitate the development of primary health
care.638
While this legislative focus does not share the preeminence it held in previous
international legal standards,639 this endorsement of the rule of law as a determinant of
health was seen as vital to creating lasting institutions for primary health care.640
The Declaration that resulted from this Conference laid out a programmatic vision
for realizing the right to health through primary health care. By laying out criteria for
states in developing primary health care, and declaring these criteria to be human rights
that would have priority over other national goals,641 the Declaration of Alma-Ata
presented a unifying framework for advancing public health under the mantle of the right
to health. Subsequent to the Declaration of Alma-Ata, the Executive Board in January
1979 invited WHO member states to use the Declaration of Alma-Ata as the basis for
formulating national policies in meeting the goals of Health for all by the Year 2000.642
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Yet despite WHO’s rediscovery of human rights development and
implementation in the years leading up to the Declaration of Alma-Ata—with the
application of these rediscovered frameworks in the Health for All strategy—WHO’s past
neglect of human rights created insurmountable weaknesses in the right to health –
weaknesses that ultimately contributed to the failure of WHO’s Health for All strategy
and the abandonment of the Declaration of Alma-Ata.

IV. The Failure of Health Rights to Reflect Health Discourse
Where the human right to health did not reflect WHO’s expansive definition of
health—with human rights having narrowed from underlying determinants of health to
medical care in the course of their evolution—the Health for All campaign would not find
support in human rights frameworks. Without early WHO support for normative
language on underlying determinants of health under the international legal regime of
human rights, states could credibly find WHO’s Health for All strategy, with a focus on
social and economic development, to be beyond the purview of WHO’s organizational
mandate.643-644 Despite a set of complementary UN declarations on the processes of
development,645 WHO never sought to codify its vision of salubrious development in
international law. The International Conference on Primary Health Care had provided a
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unique discursive setting in Alma-Ata to elaborate norms for health rights and propose
best practices for national policies, but in the absence of legal strictures, national
governments could not be pressed to implement these rights through national public
health policies. As a result of this lack of grounding in international human rights law,
the obligations of the 1978 Declaration of Alma-Ata represented an illusory success for
public health, with the Declaration’s obligations incapable of both developing human
rights obligations on states and implementing those obligations through primary health
care.646
Although there existed a short-lived policy movement to implement equity-driven
primary health care at the national level,647 these ethical movements toward distributive
justice never took hold in health policy discourse, with these ephemeral frameworks
melting away upon the slightest resistance from national governments. Even in the
immediate aftermath of the Declaration of Alma-Ata, analysts were left to the conclusion
that there existed no enforceable human right to health in international law.648 To the
extent that such a right existed, it was thought to lack any concrete meaning without the
evaluative indicators from which it could be implemented and enforced based upon
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specific public health programs and outcomes.649 Although WHO developed a
preliminary set of global indicators for assessing national compliance with the Health For
All Strategy in 1981,650 this set of guidelines “was not a mandatory requirement and little
political pressure has been applied to conform.”651 In the absence of an institutionalized
mandate for primary health care, WHO could not be successful in enforcing state policy
development and in coordinating partnerships among the many agencies financing global
health programs.652
In the absence of global health governance to promote WHO’s Health for All
strategy, international health cooperation was sharply curtailed in the early 1980s,653 with
many states moving away from their non-binding commitments under the Declaration of
Alma-Ata.654 Accordingly, these states would come to reduce their budgetary support for
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WHO Secretariat programs to assist national primary health care efforts,655 imperiling
support for WHO’s monitoring of policy reform and capacity-building in developing
countries.656 Although select WHO regional offices attempted to develop national
strategies for the Declaration of Alma-Ata, these regional efforts focused only on those
states that already had developed and comprehensive health systems.657-658 Impoverished
regions never had the opportunity to take up national policies under the Health for All
strategy.659-660
When the situs of international legal frameworks moved from the UN system to
international economic institutions at the end of the 1970s, there were no commensurate
health rights in place to challenge these new institutional realities and prevent the
collapse of WHO’s Health For All strategy. As the World Bank began health sector
lending in 1980 to promote individual responsibility for health and direct sector lending
for medical services661—a sharp reversal of the multisectoral primary health care
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emphasis on underlying determinants of health under the Declaration of Alma-Ata—
WHO had no alternative rights-based vision of primary health care codified in
international law or domestic legislation. In the absence of such rights-based norms,
WHO could not apply its Health for All strategy to influence the policies of international
economic organizations.662
Without a binding human rights basis for its domestic and international health
advocacy, WHO retreated back to the focus of its erstwhile nadir – the technical
development of medical care services, implemented through a narrower focus on
Selective Primary Health Care.663 This Selective Primary Health Care agenda, arising out
of a 1979 Rockefeller Foundation meeting on health in the context of development,
would create a parallel biomedical discourses to the Declaration of Alma-Ata’s
discourses on underlying determinants of health.664 These alternate discourses, focused
on cost-effective vertical disease prevention and medical treatment services, would press
for selective medical care rather than comprehensive primary health care in developing
nations.665 While initially advocated as a utilitarian approach for achieving limited health
care gains in states lacking the resources for comprehensive health reform, this medical
approach came to be viewed as a legitimate substitute for any national health reforms and
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“had the effect of undermining the principles of primary health care.”666 Given the
usurpation of global health governance by international economic institutions,667
institutions that supported Selective Primary Health Care with measurable indicators, the
Declaration of Alma-Ata suffered from medical reductionism in its obligations. With an
“emphasis on achieving tangible results instead of promoting change,”668 this framework
for Selective Primary Health Care would come to be programatized under a limited
GOBI (Growth-monitoring, Oral-rehydration, Breast-feeding, and Immunization)
approach to global health development.669 With WHO co-opted into the limited approach
of these international economic institutions, this medicalization of the right to health was
incorporated into the World Health Assembly’s guidelines under WHO’s 1981 Global
Strategy for Health for All by the Year 2000.670 Rather than addressing public health
systems to alleviate underlying determinants of health, WHO’s focus shifted to ‘health
services systems’ to address the provision of medical care,671 reasserting a reliance on
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scientific progress and health technologies in solving medical harms, with these harms
quantified in short-term morbidity and mortality figures.
In this resurrected focus on vertical health programming, through which
international organizations again sought efficient health care expenditure as a means to
economic growth, WHO greatly reduced its active participation in UN human rights
activities, responding to UN requests for human rights information in 1980 and 1981 with
technical details of WHO’s health programs but otherwise neglecting any discussion of
their human rights implications.672 This general attitude is encapsulated in WHO’s 1980
contribution to the Yearbook on Human Rights, wherein WHO reverts to its previous
disclaimer of all institutional responsibility for human rights promotion: “The activities
of the World Health Organization which could be of interest in the preparation of the
Yearbook on Human Rights are relatively limited, as the Organization has no human
rights procedures and programmes per se.”673 Although WHO program staff continued to
make reference to human rights in their health discourse throughout the early-1980s,674
the Secretariat leadership had backed away from the rights-based health policy. Without
the development and implementation of human rights for health, states would return to a
focus on medical services, developed without public participation and centered around
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hospital-based technologies for elites to the detriment of equitable primary health care
systems for all.

V. Analysis – Where the Failure Lies
Formative events in the development and implementation of human rights impact
contemporary human rights frameworks. Despite WHO’s efforts to reclaim the legal
standards of human rights for the public’s health, rigid international legal paradigms
leave human rights fixed on outmoded models of health, codified in weak international
legal standards that cannot easily evolve. As highlighted in the chart below, international
standards have narrowed the right to health from societal underlying determinants of
health in the UDHR to individual medical care based on the ICESCR:

WHO
Constitution

UDHR

ICESCR

Declaration of AlmaAta

Content of
Right

Health is a state of
complete physical,
mental and social
wellbeing and not
merely the absence of
disease or infirmity.

…a standard of living
adequate for the health
and well-being of
himself and of his
family…

…highest attainable standard
of health…

State
Obligation

Governments have a
responsibility for the
health of their
peoples which can be
fulfilled only by the
provision of adequate
health and social
measures.

…food, clothing,
housing and medical
care and necessary
social services, and the
right to security in the
event of
unemployment,
sickness, disability,
widowhood, old age or
other lack of
livelihood in
circumstances beyond
his control.

(a) The provision for the
reduction of the stillbirth-rate
and of infant mortality and for
the healthy development of the
child;
(b) The improvement of all
aspects of environmental and
industrial hygiene;
(c) The prevention, treatment
and control of epidemic,
endemic, occupational and
other diseases;
(d) The creation of conditions
which would assure to all
medical service and medical
attention in the event of
sickness.

…health, which is a state of
complete physical, mental
and social wellbeing, and not
merely the absence of
disease or infirmity, is a
fundamental human right
… the attainment by all
peoples of the world by the
year 2000 of a level of
health that will permit them
to lead a socially and
economically productive
life.
Governments have a
responsibility for the health
of their people which can be
fulfilled only by the
provision of adequate health
and social measures.
… Primary health care is the
key to attaining this target as
part of development in the
spirit of social justice.
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Given these weakened health rights codified in the ICESCR, WHO has been laid low by
the “highest attainable standard of health,” with rigid human rights standards limiting
WHO’s expansive vision of a rights-based approach to health under the Declaration of
Alma-Ata.
The 1948 WHO Constitution envisioned an expansive role for human rights
protection and promotion in realizing the highest attainable standard of health, a state of
complete health and not merely the absence of disease of infirmity. While UN policymaking bodies routinely discussed the development and implementation of human rights
coordination in the 1950s and 1960s, often with the active participation of several
specialized agencies, WHO remained absent throughout these coordination sessions.675
Given WHO’s (1) reluctance to politicize its work during the height of the Cold War, (2)
incapacity to create legal frameworks for health rights, and (3) grounding in the
conservative organizational culture of medical professionals, these vicissitudes in
institutional leadership for human rights limited WHO’s ability to carry out its public
health mission under its rights-based Health for All strategy.
The manner in which WHO framed health—as a limited technical challenge or a
widespread social imperative—determined whether human rights would be seen as
instrumental to the realization of health. Without seeing the need to establish legal
frameworks to guide primary health care in the 1950s and 1960s, WHO could not bring
states to accept their obligations to realize underlying determinants of health in the 1970s.
That is, where WHO had focused on health as a set of functional problems rather than as
675
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a human right, it failed to achieve both, undercutting its own practical health goals by
denying them a grounding in human rights norms and discourse.
While it would be imprudent to place too much blame on the WHO Secretariat
itself, as its budget and policies purport to represent the collective expression of its
member states,676 it is clear in this historical context that the Secretariat leadership had
dispositive organizational authority to set a rights-based agenda for the organization and
to act independently in advancing human rights for health. With the Secretariat holding
responsibility for the timing, content, and budget of issues brought before the Executive
Board and World Health Assembly,677 the WHO Secretariat’s agenda-setting authority—
employed frequently in its early years to advance human rights policy—was never
applied during crucial years of the development and implementation of human rights for
health. Despite a constitutional mandate for leadership and coordination in health
rights,678 the Office of the Director-General remained “cautious and stable,”679 failing to
engage with the UN to advance health rights, to engage with states to influence
government priorities, or to engage with international law to codify health priorities. In a
world in which the only guarantor of human rights is the conscience of peoples, WHO
had at its disposal many tools to arouse that conscience for health rights – including,
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among other things, the development and implementation of international law; the study
and recommendation of human rights obligations for health; the participation in human
rights meetings and seminars; the dissemination of human rights information to health
practitioners; and the cooperation with states in creating rights-based health policy. It
failed to deploy health discourses to the realization of the right to health. Where other
international organizations sought an expanding role for international human rights,
WHO sought neither international legal frameworks for rights-based discourse nor health
practitioner mobilization for rights-based advocacy.680-681
This part analyzes the political, legal, and medical conditions correlated with
WHO’s failure to implement a rights-based approach to health, discussing the
considerations that mediated WHO’s translation of the health discourses of public health
into the legal norms of human rights. Although the broad nature of these considerations
limits any attribution of causation, the correlation of these ideational mechanisms with
the normative development of the right to health provides rich qualitative evidence of the
influences on WHO’s behavior. With these correlations grouped under the broad
headings of politics, law, and medicine, this part seeks to clarify these influences and
explore how they impinged on WHO’s development and implementation of the right to
health.
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A. Fear of Politicizing Health
“Medicine is a social science, and politics nothing but medicine at a larger scale.”
- Rudolf Virchow, 1848
Before WHO was established, commentators admonished those establishing
global health governance at the end of the Second World War – “how can essential health
work be prevented from suffering from the political changes of fortune of the present
body, as happened with the League?”682 Unlike the Health Office of the League of
Nations, which was a technical section of a political organization, WHO was intended to
be an autonomous organization free from the politics of international relations. To assure
WHO’s freedom from political influence, it was noted at the time that:
One important distinction between the old Health Organization and the
new WHO lies in the fact that the former was an integral section of a
political body—the League of Nations—whereas WHO, following the
example of the Pan American Sanitary Bureau, is a separate agency, an
entity operating under its own constitution and merely affiliated with the
United Nations. WHO thus can function directly as a technical body,
without having to operate through the mazes of a lay political
secretariat.683
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Despite this vision of institutional independence, nothing prevented political changes of
fortune at WHO,684 with political imperatives quickly and permanently acting to the
detriment of health rights. Buffeted by political forces, the WHO Secretariat allowed
fleeting political forces to shape its development and implementation of human rights for
health. Despite a vision of a universal organization dedicated to the non-political goal of
health equity, “efforts to place health goals above power politics were pointedly
rejected.”685 In many ways, WHO’s repeated proclamations of its non-political nature
and its attempts to avoid political discourse only contributed to its failure to achieve
political ends through human rights, denying it participation and influence in the political
debates that shaped WHO policy.

1. Cold War Tensions & Medical Services
Undercutting the UDHR’s initial promise of universal human rights norms for
health, the development of health rights would be hobbled almost immediately by the
Cold War. Since the founding of the UN, great divisions had arisen within and among
the former Allied Powers, with the March 1947 Truman Doctrine shifting U.S. policy
toward the global containment of communism and marking the start of the Cold War.
These changes would irreconcilably divide national foreign policies into two alternative
ideological camps—Western capitalist democracies and Soviet communist regimes—
with these divides impacting the conceptualization of human rights in international law
and the implementation of public health through WHO. In translating the comprehensive
684
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vision of the UDHR into legally-binding covenants, consensus on the development of
human rights faltered largely along ideological and economic lines, with the two major
superpowers (and their respective spheres of influence) split on both a belief in the
substance of economic and social rights and the feasibility of realizing and implementing
these rights. Scholars distinguished positive rights (economic, social and cultural) from
negative rights (civil and political) on the basis of their respective (1) theoretical
justifications, (2) normative elaboration, and (3) remedies. Questioning whether
economic and social conditions were truly “rights” or merely “aspirational,” Western
states advocated for the advancement of legal obligations only for civil and political
rights, those classic civil liberties already protected by Western states’ national
constitutions.686 Although these negative rights alone would form the basis of the 1948
draft International Covenant on Human Rights and the 1950 European Convention on
Human Rights, the Soviet bloc would continue to proclaim positive rights as the basis for
a just world, incorporating these rights in the draft International Covenant on Human
Rights in 1950. Despite distinguishing these rights into different categories and separate
covenants in 1952, many Western scholars continued to find that economic, social and
cultural rights were of a category so fundamentally different from civil and political
rights as not to be true human rights.687 As such, these scholars developed a hierarchical
system for classifying rights, delineating first generation rights (civil and political) from
those of the so-called second generation (economic, social and cultural)—to imply a
686
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devolution in rights—and pursuant to this hierarchy, held that the best way to achieve
positive rights was to uphold negative rights, assuring the economic growth that would
lead to “aspirational” social and economic benefits.
Given the positive state obligations inherent in a right to health, the Cold War
posed inordinate challenges to the development of international co-operation for health
rights. As described by a participant in the founding of the UN and WHO:
The World Health Organization came into being just at the time (1948)
when the political honeymoon which the United Nations had enjoyed for a
short period after the Second World War had definitely come to an end,
and the “cold war” had started. It was of course a most unfortunate
political climate for a newcomer which was supposed to act nonpolitically in the field of international health, but which was built and run
by member governments.688
While the first meetings of the World Health Assembly would avoid political issues, the
superpowers’ irreconcilable positions on social reforms and national health services
would soon lay bare WHO’s claims to apolitical health policy and paralyze WHO’s
human rights actions for underlying determinants of health.
Although there was great initial excitement that WHO would bind the entire
world under a shared set of principles,689-690 there was also great suspicion from the

688

Evang K. Health of Mankind: Ciba Foundation. London: Churchill; 1967: 205.

689

History at Geneva. Lancet. 3 July 1948:17-18.

690

International health or world health?. Lancet. 14 Aug. 1948. 260.

207
United States that WHO would seek to advance a program of “socialized medicine.”691
The United States posed the first challenge to WHO authority, before even the WHO
Constitution came into force. In June 1948, WHO’s Interim Commission was faced with
the long-delayed U.S. instrument of acceptance, which posed the first reservation to
acceptance of the WHO Constitution, attesting that U.S. ratification did not commit it to
enact any specific legislative program and reserving “its right to withdraw from the
Organization on a one-year notice.”692-693 With the United States already an active
member of the Pan American Sanitary Bureau, the only international health organization
not yet subsumed within WHO, there was widespread international concern that the
United States would leave WHO absent its reservations.694 Because neither reservations
to acceptance nor withdrawals of membership were permitted by the language of the
Constitution, this decision was deferred by the UN Secretary-General to the World
Health Assembly. In the initial spirit of cooperation that pervaded the first World Health
Assembly,695 states unanimously accepted the United States as a full member of
WHO,696-697 giving the United States a unique legal status that would not be extended to
691
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other states but implicitly endorsing the possibility of state withdrawal from the
Organization.
Shortly thereafter, WHO was faced with the far-reaching consequences of this
decision – with the Soviet Union abruptly withdrawing from WHO (along with the
Ukrainian SSR and Byelorussia),698 followed in succession by withdrawals from
Bulgaria, Romania, Albania, Czechoslovakia, Hungary, and Poland.699 The Soviet Union
had long been hostile toward the Health Office of the League of Nations—with its
perceived “Eurocentrism” viewed as an extension of the political and economic goals of
imperial powers—and while its suspicions toward international health cooperation would
be abated in the founding of WHO’s ambitious agenda for global health, this respite
would be short-lived.700 With its February 1949 telegram beginning “we are not satisfied
with the work of the WHO,” the Soviet Union argued that its withdrawal was forced by
WHO’s “swollen administration,” lack of focus on underlying determinants of health,
and limited technical assistance to the eastern European states.701 Despite suspicion that
these withdrawals were being used merely “as a vehicle for political attacks on the west
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and for propagandizing their own political and ideological beliefs,”702 it was clear at the
time that the Soviet Union—which had avoided the Technical Preparatory Committee to
establish WHO, expressed concerns for its marginalization in health decision-making,
and had long argued “that WHO should direct its efforts and organize its activities for the
consolidation and development of national health services”703—was genuinely
discouraged by the lack of medical supplies distributed to its war-ravaged populations
and politically critical of WHO’s reluctance to address national health care administration
for underlying determinants of health.704-705 As depicted contemporaneously by a US
observer:
The main themes of Soviet criticism was that WHO’s work was
superficial because it had neglected the root causes of disease. These
causes, the Soviets explained, lay in the social and economic structure of
various countries. In colonial areas, epidemics were caused by the poverty
that resulted from imperialist exploitation. In more industrialized
countries, disease problems were the natural outgrowth of capitalism. . . .
Hence, the USSR considered that WHO could achieve its aims only by
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promoting the gradual nationalization of health services, on the basis of
the nationalization of important industries, after the Soviet model.
Throughout this argument, the Soviet bloc implied that all these
deficiencies resulted from the domination of WHO by the western nations,
particularly the United States.706
The Soviet bloc’s withdrawal cut at the heart of the WHO mission—renouncing WHO in
language drawn from the Organization’s own Constitution—and represented a
fundamental challenge to the entire WHO enterprise of apolitical cooperation for health.
Although the Soviet states had frequently lost debates in the World Health Assembly to
the unified voting bloc of North, Central, and South America,707 their influence had
moderated the dominance of free-market discourses for health rights. Without Soviet
influence, socialized medicine would have no voice in World Health Assembly debates,
preordaining a Western-driven medicalization of health in WHO human rights policy and
limiting the WHO Secretariat’s efforts to discuss national health care under a rights-based
framework.708
With the United States and United Kingdom then shouldering over half of WHO’s
budget during the period of Soviet inactivity (compared to contributions of approximately
0.04% from developing states, many of which were nevertheless in arrears in these
financial assessments), the United States demanded heavy compromises from WHO on
706
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medical care, underlying determinants of health, and social security issues in exchange
for continued budgetary support.709 With the U.S. Congress having changed to
Republican control in the 1946 midterm election, breaking up the “New Deal coalition”
in U.S. liberal politics, the United States abandoned previous efforts to consider
comprehensive health insurance similar to those of Western European nations710-711 and
made its aversion to “socialized medicine” a hallmark of its foreign policy in health.
Flexing its authority through the control of WHO’s budget, the Soviet withdrawals gave
the United States additional leverage within the funding-strapped WHO—leverage well
beyond its single vote in the World Health Assembly—and the United States would use
this authority to press the WHO Secretariat to emphasize “impact projects” over
underlying determinants of health, using its politically-appointed representative to the
Executive Board to set a medically-focused agenda for WHO.
Looking beyond WHO to meet its Cold War health goals, the US representative to
the WHO Executive Board could legitimately threaten that “[t]he United States is
prepared to push beyond the present reach of the WHO and is doing so through its
bilateral programs.”712 Given its nationalistic goals in health diplomacy, the United
709
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States’ limited financial support for the multilateral funding of WHO is compared with
the tens of millions of dollars that it was then providing in annual short-term bilateral
health aid:

(a) to friendly Western European governments under the Marshall Plan and
Organization of Economic Recovery Cooperation, criticized at the time as
“‘give-away’ health projects set up on an expensive, so-called emergency basis
in various parts of the world;”713
(b) to Latin American republics through the Pan American Sanitary Bureau and the
Organization of American States, extending health diplomacy and cooperative
health programs developed in response to the attack on Pearl Harbor “as a
measure that would aid in mobilizing the resources of the hemisphere for war
and for the peace that would follow;”714 and
(c) to developing states under President Truman’s 1949 “Point IV Program,”
providing technical assistance in health care as a fundamental part of U.S.
foreign policy.715
These U.S. bilateral operations became grounded in the Truman Doctrine for the
containment of communism, reconceptualized for health in 1947 with “the open
recognition, as a basis for national action, of the fact that communism breeds on filth,
713
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disease, and human misery.”716 With U.S. government actors continuously framing
health diplomacy “on unsatisfactory living conditions on which Communism feeds,” U.S.
foreign policy would concern itself with vertical health services in developing nations
imperiled by disease.717 But with the United States seeking to use its health spending to
influence minds as much as heal bodies—employing health resources as a means of
“quieting unrest” in regions susceptible to communist influence718—U.S. health spending
would shift to focus on immediately impactful and highly visible medical interventions
rather than long-term, “invisible” changes to underlying determinants of health.
Although the early leadership of the WHO Secretariat “did not embrace the era’s
almost limitless medical optimism, this ‘magic bullet’ medicine, . . . the magic bullet
approach was backed by a powerful group of Western-backed and Western-trained
malariologists, and Cold War realities more or less demanded that ‘hearts and minds’ be
captured by quick, Western-directed solutions to medical problems rather than by the
slow grind of social and economic improvements.”719 The United States continued to
spend money on health through WHO, but it sought to do so in a medical fashion
designed to advance its own foreign policy interests.720-721 With Western nations
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controlling budgetary priorities in the World Health Assembly, the WHO Secretariat—
notwithstanding the outspoken advocacy of its staff for global approaches to social
medicine—would have little discursive space to advocate for independent public health
priorities.722 As the United States successfully passed a 1953 budget counterproposal to
slash WHO costs specific to Secretariat Headquarters and organizational meetings,723 an
already enfeebled WHO Secretariat lost its remaining resources to take part in UN
negotiations and to develop global health priorities through human rights. Although
WHO’s subsequent Director-General sought to justify the Secretariat’s budgetary needs
by emphasizing the importance of health conditions of the developing world to economic
progress in the United States,724 this effort bore no additional U.S. appropriation to
WHO’s budget. By 1955, WHO’s budget of $9.5 million (less than one-sixth the
contemporaneous public health budget of New York City) left it impotent to provide
independent leadership for many of its public health goals. Paradigmatic of U.S.
usurpation of WHO priorities during the Soviet hiatus, the United States would come to
hold “Post-Assembly Technical Sessions,” with pharmaceutical companies sponsoring
popular seminars following the World Health Assembly “to inform health officials of
other countries about public health programs and principles in the United States and thus
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increase their understanding of them and of the importance of United States participation
in the World Health Organization.”725
With U.S. sway over a large number of countries in the World Health Assembly
and unrivaled bilateral spending in health through the late 1960s,726 the United States
could support its own medical agenda and effectively thwart any innovative approaches
to health rights by the WHO Secretariat. In translating health discourses into human
rights obligations, the WHO Secretariat was pressed to conform health rights to medical
discourses for disease prevention and then to abandon human rights altogether. Given the
U.S. focus on civil and political rights in order to diminish the Soviet focus on economic
and social rights, the United States sought to limit opportunities by which it could be
embarrassed by its nonadherence to health rights standards, discouraging WHO from
addressing issues concerning health care organization (a large part of national health
planning), limiting its role on social security matters merely to fact-finding and analysis,
and diluting its authority in medical care for the poor relative to other, more pliable
specialized agencies (e.g., UNICEF).727-728
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But with changes in Soviet leadership leading to the return of Soviet states
beginning in 1955, WHO was pressed anew to consider social medicine within health
rights.729 With WHO long having sought to assure the return of these states, the World
Health Assembly had (1) worked carefully to assure that the People’s Republic of China
remained an active participant and (2) created a legal fiction by which the withdrawn
Soviet and Eastern European states were referred to merely as “inactive members,”730 a
nonpunitive fiction that succeeded in assisting the return of all the withdrawn states to
full membership. As these states successively returned to WHO in the late 1950s and
early 1960s, they brought with them a belief in the superiority of socialist medicine in
meeting the health needs of newly-independent and developing states.731 To translate its
socialist health paradigm into WHO health policy toward developing states—focused on
state obligations for the protection of health, provision of care, and sanitation of
environments732-733—the Soviet Union sought to expand health rights from the voluntary
establishment of individual medical services for curative care to the legal development of
public health systems for underlying determinants of health. Although these efforts were
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less fruitful in the late 1950s—with WHO spurning the Ukrainian SSR’s 1958 UN
resolution to organize an International Public Health and Medical Research Year734—the
Soviet states would continue to work through the 1960s to advance the cause of global
health rights – through scores of WHO health seminars and training courses in the USSR,
official WHO collaborations with Soviet medical research centers, donations to WHO
stockpiles of Soviet vaccines, and participation in WHO Expert Panels by Soviet
experts.735
With the election of a new Director-General in 1973, the Soviet Union saw in
WHO a receptive partner to advance underlying determinants of health in human rights
frameworks. In this reintroduction of Soviet thinking to the WHO Secretariat, Western
scholars would lament that “in an era of cold war politics . . . public health has come to
be subjected to cold war rhetorics[,] and this politics of public health has come to be
centered on the international organization which was specifically created to promote
international cooperation.”736 The site of WHO’s 1978 International Conference on
Primary Health Care, in Alma-Ata, Kazakhstan, represented a prominent assertion of
Soviet power in guiding the right to health. Steeped in the divide of the Cold War, this
Soviet-led conference took pains to adopt the WHO definition of “complete” health,
upholding government obligations to promote for each citizen a state of complete
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physical and mental health.737 While this thinking initially found support from U.S.
policy makers during the fleeting days of U.S. support for economic, social and cultural
rights,738 the 1980 election of President Ronald Reagan—and with it, a reflexive
governmental opposition to WHO’s regulatory activities—closed any opportunity for
WHO to codify and implement the Declaration of Alma-Ata.739

2. WHO Decentralization & National Agendas
In considering the effect of national agendas on the promulgation of economic
and social rights, early scholars of the UN warned that human rights “will necessarily
produce inevitable conflicts with local law and the internal social and economic
conditions in the member nations” and, as such, conflicts “will likely result in continuous
international irritations and provocations instead of contributing to a better understanding
between nations.”740 Although early leaders of the WHO Secretariat saw it as their
mission to counter these nationalist tendencies to manipulate the UN to meet domestic
political agendas,741 subsequent leaders would not share this early WHO optimism for a
strong Secretariat capable of implementing independent policy preferences in human
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rights. With states weakening the Secretariat policymaking apparatus through extensive
decentralization to WHO regional offices, these regional offices, beholden to national
agendas, would confound the development of global health governance for the right to
health.
Through WHO’s decentralization programme, a unique administrative
configuration among UN specialized agencies,742 the WHO Secretariat was weakened in
developing and implementing international human rights for health. Framing this
decentralization through regional health offices, article 44 of the WHO Constitution
provides that:
a. The Health Assembly shall from time to time define the geographical
areas in which it is desirable to establish a regional organization.
b. The Health Assembly may, with the consent of a majority of the Members
situated within each area so defined, establish a regional organization to
meet the special needs of such area. There shall not be more than one
regional organization in each area.743
With authority for the health policies and services thereby delegated to WHO regional
offices, each office had its decisions shaped by a distinct Regional Committee of member
state delegates, meeting independently of the Secretariat in Geneva to plan WHO
activities. Whereas this WHO regionalization would facilitate cooperative relations with
national health authorities (ostensibly bringing WHO “nearer to the people” through
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country and field offices744) and prevent the creation of independent regional health
organizations (denying the universality necessary for WHO authority),745 the autonomy
granted to these regional offices proved a hindrance to global health policy, with the
Secretariat headquarters emasculated in the creation of universal standards and the design
of national programs.746-747 This latter difficulty was recognized early in the
decentralization process, with scholars noting that “the difficulty of maintaining a
uniform policy is among the prime liabilities of a decentralized system, and that in the
World Health Organization the problem in this regard has been recognized within the
agency itself, both by national delegations and by secretariat members.”748 With human
rights necessitating global leadership, WHO’s decentralized health structure proved
inadequate to the establishment of inherently universal norms.
Although states developed the WHO Constitution to establish WHO as the least
centralized of UN agencies749—with this decentralization to be manifested in the
authorization of regional organizations similar to that already in existence in the Pan
American Sanitary Bureau—this initial decision for regionalization (purported to be a
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means to meet geographically-specific public health challenges) did not come to fruition
and specificity until the early-1950s. With the establishment of regional offices a matter
of vociferous debate among state delegates (with regions differing sharply on this call for
regionalization and focusing on which countries would be assigned to which regions), the
WHO Secretariat initially sought to avoid this politically-charged decentralization of
health authority. In particular, Director-General Chisholm was strongly opposed to the
immediacy of establishing autonomous regions before the WHO Headquarters had fully
established its central authority.750 Given this Secretariat opposition, the World Health
Assembly agreed to establish regional offices only by the consent of the majority of
member states in the region.751 The final establishment and details of regionalization
came to pass in 1951, largely at the insistence of the United States, which did not want to
relinquish its longstanding health diplomacy through the Pan American Sanitary Bureau’s
work with Latin American health ministries. As explained by the Director of the Pan
American Sanitary Bureau, Pan American regionalization was justified by the common
bonds of its members, advancing the implausible rationale that the United States shared
inseparable public health similarities with Latin America nations (but presumably not
with Canada):
The six WHO Regions…vary widely in those climatic, ethnic, political,
religious, cultural, economic, and epidemiological factors which influence
the nature of regional health problems and the development of national
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health services, and determine the ease of international collaboration. The
22 nations and the almost equally numerous territories of the Americas
have a common cultural heritage from a small section of Western Europe
and have none of the deep-seated racial, religious, ideological, and
territorial dissensions which make international collaboration so difficult
in some of the Regions.752
Once these regionalization processes had been set into motion, the WHO
Secretariat would gradually but predictably relinquish global authority in the ensuing
years, with a WHO Assistant Director-General later lamenting that the prematurity of this
decision “ensured that centralization did not become too firmly established.”753 In this
decentralization process, six WHO regional offices were created—Southeast Asia,
Eastern Mediterranean, Western Pacific, the Americas, Africa, and Europe—with these
regional and country officers making up over two-thirds of Secretariat personnel.754 With
the remaining work of the Secretariat divided among two substantive departments,
Central Technical Services and Advisory Services to Governments, the WHO Secretariat
retained little administrative coordination over health policy, with scholars commenting
that WHO staff were losing “all responsibility for the operations which the Organization
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is conducting in their particular specialty – converting them into advisers without power
of decision.”755
With the development and implementation of health policy relegated to regional
offices, these regional offices—autonomous in many policy-making areas and
increasingly disconnected from the Secretariat—came under the influence of national
interests and regional blocs. Given the selection of Regional Directors by their respective
Regional Board of member states (rather than the Executive Board, as empowered by the
WHO Constitution),756 these directors would find themselves beholden not to WHO
headquarters but to the priorities of regional powers – in the cases of poorer regions, to
the priorities of their colonial powers. As criticized by WHO’s first Director-General,
these WHO Regional Directors often directed poorer countries simply to adhere to
developed country priorities in the development of national health services:
We have not yet found all the answers and it would be a very bold person
indeed who would go into any underdeveloped country and say: “You
should do as we do and then you will have no more troubles.” Yet
occasionally this is the attitude that is taken towards some of the
underdeveloped countries. When that does happen the people of those
countries are very polite. In effect they say, “Oh yeah,” and let it go at
that. They are far more willing to accept our peculiarities than we to
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accept theirs, and they even try to understand our limitations and make
allowances for us.757
Given this reprioritization of WHO staff and resources, the delegation of programming to
regional offices shifted WHO from directing and coordinating international health to
assisting governments in strengthening health services, providing assistance to each
nation to deal with health issues of its government’s (or its colonial administration’s)
choosing.758 As seen in the WHO Secretariat’s failed 1952 efforts to create international
health policy for family planning—with national blocs of Catholic states preventing
WHO action and then relocating population concerns to the UN Division of Social
Affairs—the WHO Secretariat was increasingly beholden to national priorities rather than
public health imperatives.759 More pervasive in its regional influence, the United
States—which provided a double assessment to WHO, funding the Pan American
Sanitary Bureau separately from its contribution to the overall WHO budget—would
meet monthly with the Pan American Sanitary Organization Director to develop
programs based on US funds and apply this regional funding stream explicitly to fund
vertical medical interventions over horizontal public health systems.760-761
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As a result of these political dynamics, WHO’s regional programs in the 1950s
and 1960s came to be indistinguishable from the fleeting bilateral health programs of
Western states, focusing on highly-visible interventions in medicine rather than policies
for underlying determinants of health. With this weakening of Headquarters-based
coordination functions and the delegation of decision-making authority to the narrow
purview of regional offices, the WHO Secretariat possessed scant authority to develop
and implement universal human rights for health. Although regional human rights
instruments were created, WHO regional offices took little part in these negotiations.762
As a result, none of these regional instruments would be more progressive than
international law in its elaboration of health rights,763 denying the right to health the
“bubbling up” of norms from region to global that has been common to human rights
evolution in other fields.764
With WHO’s attempt to create a worldwide health policy framework in the
Declaration of Alma-Ata, this universal rights-based vision quickly fell prey to WHO’s
decentralized authority and regional power dynamics. Regional implementation of the
Declaration of Alma-Ata led to widely differing policy recommendations and militated
against the planned universality of national indicators under WHO’s Health for All
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strategy.765 Rather than seeking the comprehensive primary health care reforms of the
Health for All strategy, national political actors were more likely to implement only those
aspects of health care most advantageous to their electoral position or visible to their
constituents – e.g., hospital construction and medicine distribution.766 Because “it takes a
long time to show results and because the benefits are not easily calculated,”767 primary
health care had little resonance for state politicians.768 Where underlying determinants of
health are, by definition, invisible due to the length of time for the interventions to
achieve changes in public health indicators, state actors preferred the highly-visible
“impact” interventions of medicine.
Thus, although the WHO Constitution granted expansive authority to the WHO
Secretariat, the Secretariat rarely sought in its early years to exercise this authority to the
detriment of national sovereignty.769 Instead, regional directors were given enormous
autonomy in shaping policies within their respective regions, and state governments took
advantage of their leverage over regional directors to construct policies supportive of
medicine rather than underlying determinants of health. Although the Secretariat
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Headquarters had ultimate authority to set regional policy—exercising this authority, for
example, to create uniformity in administrative practices—it did not apply this authority
to create policy in public health or human rights. Where the WHO Executive Board and
World Health Assembly officially reviewed and approved all regional programs, they
intervened in regional decisions only in extraordinary circumstances and only to amend
budgetary allocations rather than substantive decisions.770 Given this expansive leeway,
regional offices came to control the Headquarters itself, and where WHO saw rightsbased public health regulation as infringing on state sovereignty, WHO preferred national
persuasion and recommendation over international legal strictures, presenting itself to
regions as a non-political organization devoid of ideological preference.771

3. Developing Nations & a New International Health Order
When WHO would shift towards rights discourse in the 1970s, the rise of
developing nations would press WHO to embrace human rights under a new right to
development rather than the existing right to health. Without such a right to development
codified by the United Nations or developed through international consensus, WHO
would lack a basis in international law to pursue its rights-based agenda. Although there
was growing international consensus throughout the 1970s that such a right existed,
ambiguities as to its substance, beneficiaries, and implementation would prove fatal in
applying a right to development framework to the Declaration of Alma-Ata.
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As decolonization rapidly progressed throughout the world and the United
Nations expanded several-fold, nascent member states—those that did not take part in the
original drafting of the UDHR and subsequent covenants772—forced a reexamination of
human rights to address global inequities.773 With the failure of the UN’s First
Development Decade (1960-1970), critical theory in economic discourse became
formalized into a movement for a New International Economic Order. The concerns of
this New International Economic Order—organized by the Non-Aligned Movement (or
“Group of 77”), a loose grouping of states in Africa, Asia, and the Middle East that
banded together to advance their interests against those of the two major
superpowers774—centered on the volatility of commodity prices on the world market and
a desire for an international economic system that would help moderate these inequitable
effects.775 Among the systemic inequities in the global economic regime, there was a
growing belief that international economic disadvantages had prevented developing states
from creating the welfare policies of developed social democracies, infringing the rights
of the entire nation. To these developing states, especially those most seriously affected
by the financial and energy crises, it had become clear that the state itself could be the
holder of moral and legal rights, aggregated rights of a nation that are distinct from the
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sum of the individual rights of their peoples. Viewing traditional human rights
frameworks as an extension of colonial domination, these developing states advanced socalled “solidarity rights” as a means of freeing states from the societal binds of
“neocolonization.”776 With the ascendance of developing states in international
institutions, these nations brought their demands for a collective ‘human right to
development’ to a Special Session of the UN General Assembly in 1974,777-778
developing this human right to development pursuant to the New International Economic
Order.
Applied to health, developing states sought to employ WHO to advance health
equity through a right to development – first in medical technology transfers and
subsequently in primary health care.779 Given the rising influence of these developing
states within WHO, with developing nations proclaiming a right to development at the
same time that WHO was creating its Health for All strategy,780 these developing states
found that they could advance a focus on economic determinants of health by (1) voting
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in concert in the World Health Assembly, (2) enlarging the WHO Executive Board (from
18 to 31 state representatives) to increase developing country membership,781 and (3)
expanding proportional staff representation in the WHO Secretariat to accommodate
developing state representatives.782 Operating through the World Health Assembly, these
developing states would be responsible for shifting the human rights basis of the WHO
Secretariat, resolving in 1970 that “the right to health is a fundamental human right” and
that one of the long-term objectives of WHO would be the attainment by all peoples of
the highest possible level of health through:
a complex of economic and social measures which directly or indirectly
promote the attainment of the highest possible level of health, through the
establishment of a nation-wide system of health services based on a
general national plan and local planning, and through the rational and
efficient utilization [sic], for the needs of the health services, of all forces
and resources which society at the given stage of its development is able
to allocate for those purposes.783
Beginning in 1975, WHO reoriented its programme budget for technical assistance and
cooperation to accommodate a comprehensive rights-based approach to underlying
determinants of health that would be reflective of the New International Economic Order.
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It is out of this process that a New International Health Order was born, with large
numbers of small developing states outnumbering the few developed states to shift the
WHO budget to meet the needs of the poor through economic development for health.
With the support of these developing nations, the WHO Secretariat sought to advance
human rights for health equity under its Health for All strategy.
However, with the basis of WHO’s Health for All strategy to be found in the right
to development—a right tethered to the neocolonization ideologies of Marxist labor
economists784—this strategy would be faced with skepticism and hostility by Western
capitalist powers.
Confronting an imbalance between voting power and financial responsibility,
developed states organized themselves outside of WHO into the so-called “Geneva
group,” using this group to press the leadership of the WHO Secretariat on budgetary and
programming policies before debate reached the Executive Board or World Health
Assembly.785 To further increase their political power outside of the WHO
administrative structure, developed states created extrabudgetary commitments in order
to tie funding to specific actions.786 Where the United States sought additional
responsibilities for WHO, this was done through the establishment of generous voluntary
funds to buttress limited core WHO allocations. Where these states could not implement
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their policy preferences through internal pressure or extrabudgetary commitments, there
arose national preferences for bilateral assistance over multilateral organizations, further
weakening the WHO Secretariat in directing global health governance under a right to
health.787
Because the right to health was weakened from decades of WHO neglect, WHO
opted to develop health rights through a novel right to development rather than a limited
right to health. As such, the Declaration of Alma-Ata would draw on the New
International Economic Order to place health in the broader economic context of
development and to identify health within the context of national economic concerns.
But by focusing its normative development and programmatic implementation of health
rights within the framework of a right to development, hitching its health goals to a
human right associated with Marxism and without precedent in the individual human
rights movement, WHO was incapable of translating these political claims into legal
rights. Given that the right to development and New International Economic Order were
based on the power of votes rather than the strength of ideas, “consensus and a
willingness to respect these instruments was clearly lacking.”788 With developing states
unable even to advance a UN Declaration on the Right to Development until 1986,
WHO’s Health for All strategy would operate under the language of human rights but do
so without the obligations of international law.
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Overall, in considering the political factors correlated with the failure of WHO’s
Health for All strategy, it becomes clear that public health is inherently political. While
‘functionalist’ scholars have thought that WHO’s failures in international health policy
have arisen out of its engagement in political advocacy under the Health for All
campaign—to the detriment of technical assistance in medical matters and diseasespecific eradication campaigns789—this history highlights that WHO’s failure stemmed
from not engaging consistently in political advocacy to meet its public health goals
through human rights norms. Despite arguments that public health actors act apolitically,
working expeditiously for the best interests of health, it has long been clear that “when
either personal or governmental interests are at stake in permanent international
agreements, professional medical people are often as political as their professional
diplomatic counterparts are expected to be.”790 Early commentators foresaw this
enlarged political role for WHO beyond that of its predecessor organizations, noting that
“the broadened concept of world health which WHO has adopted, and the increased
range and capacities of that Organization have projected world health into the arena of
world politics at a number of points.”791 Yet WHO long continued under the pretense
that it was a non-political institution, masquerading in the technical cloak of its
predecessor organizations. This feigned ignorance for the political ramifications of its
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work left WHO without the political tools of human rights. Despite an effort by WHO to
apply the Declaration of Alma-Ata to scrutinize domestic political considerations—
advancing what scholars have interpreted as “post-Westphalian governance approach” in
international public health policy792—this political transition was not based on a strong
foundation of global health governance.793 As such, the political goals of WHO’s Health
for All campaign were easily ignored by states, which had come to accept WHO’s early
proclamations that such political governance of underlying determinants of health was
outside the Organization’s competence.

B. Lack of Legal Capacity
“[T]he expansion and development of the field of public health rely on
law. No single service or regulatory program of public health exists
without authorization.”
– Frank Grad, 1990
Law is a fundamental determinant of global health. In reviewing international
public health efforts leading up to the founding of WHO, scholars have concluded that
“law has proved to be an effective instrument. Either in the form of international health
conventions, international health regulations or national health statutes, law has
consistently served mankind in its efforts to promote a healthier world.”794 With global
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public health concerns having long proven fertile ground for effective international and
national legal developments, most remarkably though international sanitary regulations
extending back well over a century,795 WHO was endowed with expansive powers to
shape law for underlying determinants of health. Notwithstanding these legal authorities
in the WHO Constitution, the application of law for the public’s health was neglected
through the institutional evolution of WHO, with efforts to improve and standardize
health systems accomplished through the hortatory efforts of recommendations rather
than international or national law. With larger legal staffs and institutional emphasis on
legal frameworks, other UN specialized agencies (ILO, UNESCO) and international
organizations (the UN Environmental Program and International Maritime Organization)
were essential to developing widespread consensus for international laws and establishing
specific requirements for implementing those laws through domestic legislation.796 In
comparison with the robust legal efforts of these other international agencies to achieve
their respective organizational priorities, the abandonment of Health for All reflects
WHO’s failure to employ a legal implementation strategy in international and national
law.
WHO’s incapacity toward legal frameworks—never developing personnel
devoted to human rights or incorporating its Legal Office in early rights-based
communications with the UN—limited its contributions to the right to health.797 While
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WHO would become a “world clearinghouse” for public health information,798 these
public health discourses were rarely translated into global health policy through law.
With the individual medical approach to health not seen as necessitating legal
implementation, where legislative frameworks were not required for selective curative
treatments,799 this lack of legal foundation would prove detrimental when law became
necessary to the codification and implementation of primary health care. Without robust
legal obligations under human rights treaties, WHO’s past neglect of law would leave it
without a legal basis from which to frame its approach to underlying determinants of
health under the Health for All strategy. In crafting human rights for health de novo,
cognizant of the novel ground it was charting, WHO nevertheless neglected to sustain
these health discourses in law, with scholars subsequently finding that “at no time in this
entire process of philosophical change [under the Health for All campaign] has there been
any urgent or insistent demand for an appropriate legal framework.”800 With the rightsbased obligations of the Declaration of Alma-Ata neither codified in international human
rights law nor codified in national primary health care law, these obligations lacked the
sustainability that only institutional legal frameworks could provide. Despite WHO’s
full-hearted attempts to mainstream human rights in its health activities pursuant to its
Health For All strategy, it was hobbled in these efforts by its inability to engage with the
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language of legal rights, develop standards under international law, or implement these
standards in national legislation.

1. Legal Rights
WHO possesses invaluable technical expertise in public health matters, giving it
preeminent legitimacy in developing public health standards and evaluating state health
programs. However, WHO could not bind states meaningfully to achieve its Health for
All strategy where it was not competent to frame these normative and evaluative
processes pursuant to human rights frameworks. Without institutional legitimacy in
human rights, WHO was not a meaningful actor in UN human rights development and
national human rights implementation. As a result, human rights frameworks for health
did not advance to encompass underlying determinants of health, regressing to the limited
purview of medical care.
Although WHO initially sought to develop international medical law in the
aftermath of the horrors of Nazi physicians during the Second World War and the
Doctor’s Trial at Nuremberg, both the WHO and UN Secretariat found this to be too
monumental an undertaking for WHO. Specifically, the UN Secretary-General, in
preliminary observations on an international medical tribunal, found the proposed WHO
project too large to be accomplished given the Organization’s limited legal staff,
suggesting an inter-agency consultation for such a widespread undertaking.801 When it
came time for the UN to consider international medical law in the context of its 1969
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program on “Respect for Human Rights in Armed Conflicts,”802 WHO noted that its
technical focus precluded it from commenting on legal instruments, deferring to the
World Medical Association and International Committee of the Red Cross on the “need
for additional humanitarian international conventions.”803 In the midst of this experience,
WHO neglected human rights frameworks as a strategy for health promotion.
This neglect for human rights occurred where WHO failed to involve its legal
office in rights-based communications. For example, when the Division of Human
Rights sought in 1966 to involve WHO in inter-agency reports on the Declaration on the
Elimination of All Forms of Racial Discrimination,804 the legal office bristled at the
suggestion that human rights were a part of its responsibility, with the Chief of the Legal
Office noting “that the Legal Office has not been made ‘responsible’ for dealing with a
particular activity solely on the grounds that it has legal aspects” and arguing: “I cannot
really see any particular reason, based on the present functional description of Legal’s
activities, why we should become responsible for preparing correspondence with the UN
on the implementation of UN resolutions.”805 With such resistance to human rights from
its legal staff, WHO would be hard pressed to assume a leadership role in legal rights,
shirking this responsibility by finding legal rights to be “outside its competence.”
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When WHO finally came to discuss human rights in the 1970s, it did so
clumsily—and, as a consequence, ineffectually—engaging in superficial and
platitudinous statements unsuited to the interpretation and application of international
human rights law.806-807 Primary health care under WHO’s Health for All Strategy was
framed in human rights terms but with human rights depicted as a general humanitarian
imperative rather than a specific legal obligation. Although the Declaration of Alma-Ata
framed its programmatic obligations on the basis of a human right to health, it did so as a
“social goal” without any specific reference to treaty law, a particularly disempowering
omission given contemporaneous human rights advocacy based upon the ICESCR’s
promulgation of a human right to health. Whereas the ICESCR was developed with the
expectation that specialized agencies would detail obligations pursuant to the rights
within their respective purview,808 WHO did not seek to undertake this legal clarification
with the Health for All strategy or Declaration of Alma-Ata. Where WHO legal officers
saw “no direct link between article 12 [of the ICESCR] . . . and WHO standards,”809
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WHO would see no need to set regulations to give meaning to this legal right. In the
aftermath of the failure of the Declaration of Alma-Ata, critics argued that:
WHO’s failure to encourage the development of precise legal standards
with respect to the right to health is [] not only a violation of its
constitutional mandate and its obligations as a specialized agency of the
United Nations, but also of the institution’s responsibilities under the
Covenant on Economic, Social and Cultural Rights.810
Without WHO human rights efforts to clarify this right through legal obligations,
subsequent scholars have criticized the Health for All strategy as merely “dependent on
goodwill” of national ministries, noting that “it is difficult to envisage such generality
being an effective advocacy tool or being sufficiently specific to assess health policy and
practice.”811
As a result of these WHO weaknesses in engaging with the language of human
rights, the right to health did not advance normatively to encompass underlying
determinants of health, suffering a host of definitional problems, a lack of codification in
national law, and an absence of concrete legal obligations and indicators necessary for its
implementation. By the end of the 1970s, few states had codified a right to health in
national constitutions,812 where such rights could form the basis of legal obligations for
human rights enforcement. Even at the time of the Declaration of Alma-Ata, scholars
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had found the right to health to exist, at most, in so-called “soft law” – a status
distinguished from that of binding international law by way of treaty or declaration.813
Given WHO’s lack of appreciation for human rights development, scholars concluded in
the wake of the Declaration of Alma-Ata that “an enforceable international legal right to
health does not now exist,” reasoning that “while many instruments allude to the concept
of health for all as an important principle very few purport to elevate the principle to the
status of a legal norm.”814
From the development of legal rights to the implementation of legal rights, WHO
failed to employ its legal tools to guide and evaluate states in their efforts to implement
human rights for underlying determinants of health. Where state reporting serves an
instrumental enforcement mechanism in the implementation of human rights,815 WHO’s
abandonment of its role in monitoring state compliance and evaluating state reports
proved detrimental to efforts to enforce a right to health. Although WHO developed
evaluation recommendations for its Health for All campaign,816 it did not apply this to or
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through the right to health.817 With international human rights norms weakened from
their lack of WHO implementation, the definition of the right to health became an
ambiguous entitlement without discrete standards. Even WHO staff were left to concede
that implementation of the right to health requires states to take no concrete actions –
only to “refrain from taking actions or omitting to take actions that will be detrimental to
the progressive promotion” of the right.818 As justified by a WHO legal officer in the
aftermath of the Declaration of Alma-Ata, “[i]t is not for the WHO secretariat to state
whether a framework between WHO standards and Article 12 is desirable or feasible.
This is a question for Member States themselves to determine.”819 Without formal WHO
guidance, indicators of primary health care would not be enforced on states, and states
would not supply public health data by which WHO could assess their implementation.820
With other international organizations taking an active role in “naming and
shaming” states that failed to comply with human rights standards,821 WHO continued to
decline to review state reports submitted under the right to health, leaving states without
guidance in implementing the right to health under the Declaration of Alma-Ata.
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Although WHO sought to cooperate with the Committee on Economic, Social and
Cultural Rights in early 1980 by reporting on the rights covered by article 12 of the
ICESCR,822 this report focused exclusively on global issues of “generic implementation,”
rather than on country-specific progress, and consequently was of little use to the
Committee.823 Providing only general information on world health issues and WHO’s
activities, this WHO report (unlike those other UN specialized agencies) neither assessed
state reports824 nor “provide[d] precision to the scope of legal obligations under Article
12.”825 After this fleeting attempt to reengage with the UN to implement the ICESCR,
WHO again removed itself from interagency work to realize the right to health in 1981,
with WHO staff declining to comment on subsequent state reports and replying to the
UN’s request for comment on implementation of the ICESCR by noting that (a) it has no
mechanism for collecting information from states parties and (b) it is not in a position to
appraise the reports of states parties.826 As a result of this lack of WHO involvement as
an effective supervisory institution for the right to health, these state reports were
completed sporadically, were poorly organized, and did not reflect health legislation and
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implementing regulations.827 Given these responses in the years following the
Declaration of Alma-Ata, scholars advocated that “[i]ncreased involvement of WHO –
particularly as the body defining goals as standards and prescribing the actual steps to be
taken to implement the standards – would support a cautious optimism regarding the
transformation of the ideal of a right to health into the right to enjoy specific conditions
that optimize potential for health.”828 However, WHO never propounded the Declaration
of Alma-Ata, or any other WHO document, as providing standards by which states could
implement the right to health.
With national human rights realization driven by definitiveness in international
legal obligations, the ICESCR’s regression into ambiguity had proven fatal to national
implementation of the right to health. Despite the Declaration of Alma-Ata’s goal to
create programmatic definitiveness for the right to health, the completion of the
Declaration did nothing to dispel the criticism that the right to health is “excessively
broad in terms of operational implementation.”829 Reflecting on the meaning of this for
the human right to health, legal scholars have noted that “[t]he potential effectiveness of
the Covenant [ICESCR] in the protection and the promotion of the right to health has
been undermined by WHO’s inadequate efforts to initiate the development of cogent
international law standards and its insufficient efforts to report on national efforts to
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implement the right pursuant to the Covenant.” Without WHO support for the
clarification of legal rights for health, the lacunae of health rights would prove more
meaningful than the substance of these rights, with activists left to decry the lack of
WHO leadership and offer their own host of proposals for normative standards to respond
to public health harms through human rights law.

2. International Law
With the UN created to be a forum for the progressive development of global
standards and the codification of international law, UN specialized agencies were
intended to extend this rule of law through independent international legal authority.830
Given this imperative to codify international legal standards through specialized
agencies, WHO was endowed with expansive international lawmaking authority to fulfill
its constitutional mandate, including in the WHO Constitution three separate articles to
delineate WHO’s complementary authorities to draft regulations, conventions, and
recommendations. At the time of WHO’s inauguration, legal analysts found that WHO
“has been granted considerably greater operational autonomy and quasi-legislative
powers than its predecessors possess,” with “procedures for ratification [] strengthened
under the WHO Constitution to obtain the maximum possible adherence to international
health agreements.”831 Given these legislative powers beyond those of its institutional
predecessors, WHO was designed to lead the development of international law as a
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means to bind states to specific health measures and thus “to support, guide, and
coordinate” national public health efforts.832 Despite having these authorities for
international legal regulation, however, WHO’s legal efforts continued along the narrow
agenda of previous institutions of international health governance rather than moving
beyond them to achieve the ambitious agenda for global health governance established in
the WHO Constitution.
WHO’s first Director-General understood the expansive limits of WHO’s
international legal authority, describing its constitutional powers for “opt-out” regulation
as “a new principle of international law” that “will make health regulations adopted by
the world Health Assembly far more effective than previous international
conventions.”833 Complementing its early rights-based discourse, WHO sought an active
role for international law to prevent disease and promote health, drawing on ILO’s
convention mechanisms in its early years to adopt agreements and regulations that would
bind member states in fulfilling their public health obligations unless they specifically
opted out of them.834-835 The First International Sanitary Regulations of the World Health
Organization, adopted in May 1951, were a monumental achievement in creating uniform
state regulations for international disease protection, providing consistency and
832

Bélanger M. The future of international health legislation. International Digest of
Health Legislation, 1989;40(1):1-16:2.
833

Chisholm B. International health: The role of WHO, past, present, and future.
American Journal of Public Health. 1951;41(12):1460-1463. 1460.
834

Skubiszewski K. Enactment of law by international organizations. British Yearbook of
International Law. 1965;41:198-274.
835

Codding GA. Contributions of the World Health Organization and the International
Civil Aviation Organization to the development of international law. American Society of
International Law Proceedings. 1965;59:147-152.

247
universality to what had previously been scattered and haphazard state adoption of
international legal regulations and also updating previously-antiquated quarantine
regulations commensurate with current public health standards, disease threats, and
means of transportation. Under this successful lawmaking experience, creating global
health policy with widespread adherence and few state reservations, WHO worked
closely with state delegates in “bringing the numerous countries hitherto fairly free to
exercise arbitrary action under an up-to-date system of rules, and providing an efficient
administration of this system and a machinery for keeping it up to date” through the
coordinating authority of the WHO Secretariat.836
Despite WHO’s active exercise of its international legal authorities in its early
years for the regulation of commerce in support of the public’s health—through binding
International Sanitary Regulations, regulations on the nomenclature of diseases and
death, and regulations on the purity of drugs in international trade—it eventually
abandoned even these nascent international legal frameworks. Without developing new
international legal standards to codify global health consensus, WHO sought to address
health issues through direct action in the absence of legal frameworks.837-838 Describing
this process in the early 1960s, WHO’s chief legal officer rationalized that:
The limited degree to which WHO has entered into the field of
international legislation is due to a considerable extent to the difficulty of
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drawing up and maintaining up-to-date international conventions,
agreements or regulations on technical questions as well as to the
differences in the scientific and technical development within its Member
States.839
While other specialized agencies were producing copious international regulations and
multilateral conventions to govern substantive issues within their respective purview,840841

most prominently the wide-ranging international labor conventions developed by ILO

member states, WHO long avoided such legislative and quasi-legislative lawmaking.
In spite of an early understanding of the crucial importance of international law in
building cooperative mechanisms for global public health,842 WHO rarely employed its
authority to develop international law. With constitutional authority under article 21 to
create binding international health regulations and under article 19 to draft international
conventions, WHO long neglected these expansive authorities for underlying
determinants of health. Article 21 of the WHO Constitution—granting regulationmaking authority to WHO in international disease prevention, statistical standardization,
and pharmaceutical safety—led to very few regulations,843 with many of these regulatory
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standards subsequently reclassified as article 23 ‘recommendations,’ further weakening
international standards. Reflecting on these missed opportunities for international law,
scholars have noted that “[a]cross a wide variety of international health topics the World
Health Organization has regarded it a prudent tactic to rely less on regulations and more
on the authority of international biomedical consensus,” long understanding that this
“recommendation-information-consensus-persuasion approach . . . may not in all
instances be as effective as a formal international health regulation.”844 However, as
justified by WHO at the height of its legislative absence, “[t]his procedure appears to be
adequate . . . and it has the advantage of flexibility, since a recommendation may be
modified or adopted without any formalities having to be observed.”845 Where binding
regulations were applied, they took the form of International Health Regulations (IHRs,
previously International Sanitary Conventions and International Quarantine
Regulations).846 However, while these IHRs provided a valuable tool to WHO in
directing international public health programs, WHO came to abandon even this basis of
its work to nonbinding recommendations. Despite the detailed development of this
international regulatory regime for disease prevention, the IHRs’ disease specificity (long
covering only yellow fever, cholera, plague, and smallpox) left them unable to respond
expeditiously to less prominent disease eventualities. As a result, “over the years there
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has been increasing emphasis on less formal means to combat the international spread of
disease,”847 with WHO failing to enforce reporting requirements based on these
regulations and the World Health Assembly long failing to consider any expansions of
the regulations.848 Compounding the emptiness of this sparse legal landscape for
international health, WHO’s expansive convention-drafting authority was never applied
during the period under study. Under article 19 of the WHO Constitution, the World
Health Assembly can adopt WHO Conventions or Agreements for any matter within
WHO’s competence.849 Despite the promise of these article 19 conventions, this
authority was never applied to public health in WHO’s early years,850 with WHO never
considering the application of this authority to health until over fifty years of its existence
had passed.851-852
The inherent limitations of this non-legal approach became transparent in the
failure to achieve rights-based reform through the Declaration of Alma-Ata. With WHO
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seeking no binding international law to codify the Declaration of Alma-Ata, instead
focusing on non-binding recommendations to support its informal declarations, it was
found that “WHO’s non-legal approach has undermined the potential effectiveness of the
Health for All campaign.”853 With WHO’s 1981 adoption of Health for All by the Year
2000 failing to codify the obligations of the Declaration of Alma-Ata in international law,
scholars came to doubt the possibility of harmonizing national health policies under
international health legislation.854 Given this unwillingness to consider international legal
obligations in achieving WHO’s health goals, even extremely popular international health
campaigns such as the 1981 International Code of Marketing of Breast-Milk Substitutes
were constructed as nonobligatory recommendations. Reflecting on this period, scholars
have noted that:
During history’s greatest transformation of general international law, the
harsh truth is that international law dropped off the agenda of global
public health. International health law played no role, had no influence
on, and was not influenced by the greatest changes ever seen in
international law.855
Out of this failure to achieve the goals of WHO’s Health for All strategy, public health
actors came to recognize the lost opportunities for international health legislation to
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realize underlying determinants of health, and WHO has recently sought to employ
international law for the public’s health.856-857

3. National Legislation
As with international law, WHO did not consider national legislation to be a
crucial part of state implementation of the human right to health. Without a national
legislative strategy or model legal language as part of its Health for All campaign, states
would not have the legislative capacity to develop law reforms, untethering states from
the rule of law in rights-based health policy. Without the ability to codify the details of
the Health for All strategy in law and create sustainable legal frameworks for primary
health care, the weakened hortatory principles of the Declaration of Alma-Ata would
enable state regression to the medicalized frameworks of selective primary health care.
WHO’s early efforts toward an International Digest of Health Legislation858—
drawn from earlier efforts by the Health Organization of the League of Nations and
statutory obligations inherited from OIHP—failed where WHO did not communicate its
relevance to states, and in turn, states did not respond to WHO with requested legislation
for inclusion in the Digest. Despite early authority from the World Health Assembly to
establish this survey of health legislation and publish it as a means to facilitate
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comparative public health law practice,859 this International Digest of Health Legislation
did not find support in the WHO Secretariat. As a result, WHO soon came to neglect this
effort, and most of the documentation published in the Digest came to it through informal
networks of individual experts and independent research in UN libraries.860 Further,
WHO did not request information on legislation or international agreements in states’
annual health reports to WHO, with the World Health Assembly going so far as to
suspend article 61 of the WHO Constitution, which had required states to report annually
on the progress achieved in improving the health of their peoples.861 In the absence of
information applicable to health legislation, health ministries turned to health law
analyses compiled in legislative surveys developed by other agencies.
In the early 1970s, WHO became concerned with its lack of initiative in health
legislation.862 However, this weakness was not immediately addressed in the Health for
All campaign, as “the architects of the Health for All Strategy did not envision a critical
role for the rule of law in implementing the international right to health” and, as a
consequence, “the role of law in domestic societies has received little support from the
organization.”863 The leadership of the WHO Secretariat belatedly brought this lack of
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attention to health legislation to the World Health Assembly in 1977,864 and in 1978, the
WHO Secretariat sent a formal questionnaire to member states to request cooperation in
reestablishing the Digest of Health Legislation, the responses to which required WHO to
restructure the Digest to make it applicable to comparative health law practice and
necessary legislative reforms in developing countries.
Based upon these state responses, WHO came to see the importance of public
health legislation in influencing underlying determinants of health, including legislation
for the first time in its 1978 Report on the World Health Situation.865 However, even in
the midst of this recognition of health legislation in achieving WHO’s Health for All
strategy, the Declaration of Alma-Ata gives scant attention to the importance of
implementing primary health care through the promulgation of national legislation,
recommending only that:
In some countries, legislation will be required to facilitate the development
of primary health care and the implementation of its strategy. Thus, there
might be a need for new legislation or the revision of existing legislation,
to permit communities to plan, manage and control primary health care
and to allow various types of health workers to perform duties hitherto
carried out exclusively by health professionals.866

864

World Health Assembly. Resolution 30.44. May 1977.

865

World Health Organization. Sixth Report on the World Health Situation 1973-1977.
57-63. Geneva: WHO; 1978.
866

WHO. Primary Health Care: Report of the International Conference of Primary
Health Care Alma-Ata, USSR, September 6-12 1978. World Health Organization:
Geneva. 1978.

255
Without the ability to apply national law for health rights, WHO suffered from an
“implementation gap” in influencing national health ministries to develop appropriate
systems for disease prevention and health promotion,867 with these national health
ministries lacking the legal capacity to develop institutional reforms in the absence of
WHO assistance.868 With institutional reforms requiring the coordination of the various
national ministries implicated by underlying determinants of health, states would not
possess the legal mechanisms for such multi-sectoral collaborations pursuant to the
Declaration of Alma-Ata. While the Declaration of Alma-Ata referenced national
legislation, this vague mention of national law did not hold prominence in the final
Declaration and “makes no reference to preferred legislation or legal methods.”869 As
criticized in the wake of the failure of the Declaration of Alma-Ata, “[r]ather than
requiring countries to adopt the whole programme and thereby maintain the structural
integrity of the Health-for-All programme, the WHO preferred to cajole and coax rather
than utilise [sic] its powers.”870
The World Health Assembly did not seriously consider national health legislation
until 1980.871 Even in this process, although WHO developed twelve national indicators
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under its 1981 Global Strategy for Health for all by the Year 2000,872 these indicators had
no basis in law, omitted entirely any mention of the importance of implementing
legislation,873 and have been criticized where “most of the indicators are highly general
and lack the specificity requisite to become the basis of law.”874 Given this lack of WHO
emphasis on legal frameworks for national primary health care policy, few states
promulgated legislation pursuant to the Declaration of Alma-Ata.875 Although WHO
again sought to improve national reporting on health legislation in the early 1980s, this
reporting procedure was not applied strictly, and national reporting waned in the years
following the collapse of the Health for All strategy.876
Following this disregard for national legal implementation, WHO came to
recognize this weakness and sought to use its technical cooperation program to strengthen
national capacities for health legislation, employing consultants to draft enabling
legislation for national primary health care systems and sponsoring conferences to
promote the role of legislation as a tool for implementing health policy under the Health
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for All strategy.877 By 1984, WHO had prepared a resolution for the Executive Board
and World Health Assembly to press states to “consider the desirability of enacting health
legislation incorporating the basic principles of health for all.”878-879 With subsequent
reviews of the progress of the Health for All strategy finding that “there are few countries
that have expressly enacted legislation or legally binding regulatory instruments on which
to base their activities to ensure the protection and care of the health of their peoples,”
these retrospective legal analyses found that the Declaration of Alma-Ata “ought then to
have included a point stressing the need for Member States to enact laws and other
regulatory measures to give substance to these principles.”880 Although WHO would
then set goals in 1987 for health legislation to implement primary health care, even its
meager goal—50% of countries having health legislation supportive of national strategies
of health for all—did not set standards for the content of national legislation or evaluative
mechanisms to assess compliance.881 Further, WHO’s technical consultations and
conferences on health legislation would make no explicit connection between
codification of public health law and realization of human rights for health. Although the
European Regional Office came to address national legislation in fulfilling the Health for
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All strategy,882 other regions failed to take any steps in national legal capacity-building.
By 1993, WHO had acknowledged how its past legal omissions had contributed to the
failure of the Declaration of Alma-Ata, recognizing “that such an ambitious goal as
Health-for-All could not be achieved in the absence of an up-to-date, enlightened, and
reasoned framework of laws, regulations, and other instruments…”883 Many developing
states continued to lack the legislative capacity to develop national enabling legislation in
the absence of appropriate legal models; however, unlike other international
organizations, WHO did not create legislative models or undertake legal capacitybuilding.884
Given these weaknesses in applying law, WHO has been left without a major tool
for applying human rights to health policy, crippling efforts to apply the rule of law in
implementing the right to health and in codifying the provisions of the Health for All
strategy in national legislation.

C. Elevation of Medical Care over Health Rights
“Social security cannot be fully developed unless health is cared for along
comprehensive lines…”
- Sir William Beveridge, 1942
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In the course of the development and implementation of the right to health, the
WHO Secretariat repeatedly disclaimed responsibility for human rights by arguing that it
was a “technical organization.” Implicit in this disclaimer was the belief of WHO staff
that WHO’s pragmatic approach to medical care was incompatible with a rights-based
vision to underlying determinants of health. Given ambiguities in the language of the
right to health—ambiguities largely caused by WHO’s lack of participation in the
evolution of legal norms—the right to health was left open to shifting definitions of the
very object of the right, with the medical establishment holding the primary authority to
define health and the programs necessary to realize it. In WHO’s frequent invocation of
the shibboleth of technical programming, WHO allowed its medical approach to health to
influence implementation of the right to health in a way that encompassed primarily
physicians and the practice of medicine. With its technical agenda focused on the
provision of medicines and the training of medical practitioners, WHO’s programs would
not give sufficient attention to underlying determinants of health, with the rise of
physicians in health discourse leading to a medicalization of health and human rights
within WHO.
Since before the creation of WHO, there has been widespread understanding in
health discourse that the public’s health is a function of underlying determinants of health
rather than medical care; and yet these individual medical technologies became a
mainstay of the right to health rather than the collective primary health care systems
necessary for disease prevention and health promotion. Physicians within WHO resisted
a focus on underlying determinants of health and a policy driven by the Declaration of
Alma-Ata where “[c]onservative attitudes among health professionals led to perceptions
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of PHC [primary health care] as anti-intellectual and non-scientific in its proposed
solutions to health problems.”885 With the right to health supporting primary health
care—a low-technology approach to resource-poor populations with limited medical
personnel—WHO physicians would remain skeptical of human rights as a means to
achieve WHO’s Health for All campaign.886 As a result, the medical model persisted in
WHO despite evidential consensus, memorialized in the Declaration of Alma-Ata,
supporting the necessity of primary health care systems to address underlying
determinants of health.
Despite its constitutional role in global health and its awareness of various human
rights programs, WHO did not act to give content to the right to health or assist in its
implementation, deferring to medicine rather than leading in human rights.887 Fixing
blame on WHO, others noted that “WHO has not taken the leadership role [in human
rights] despite the fact that it is the appropriate vehicle, procedurally and practically.”888
In the wake of failure of the Declaration of Alma-Ata, scholars noted that “inadequate
national commitment to the Health for All is at some level a reflection of the
ineffectiveness of WHO’s strategy of securing national dedication to the right to
health.”889 It was not, however, a failure to secure national dedication but a failure of
885

Lee K. The World Health Organization. London: Routledge; 2009: 79

886

Brody EB. Biomedical Technology and Human Rights. Paris: UNESCO; 1993.

887

Battista ME. An enforceable human right to health: A new role for WHO. Sao Paulo
Conference on the Law of the World, August 16-21. Washington, DC: World Peace
Through Law Center. 1981: 2.
888
889

Id. at 17.

Taylor AL. The World Health Organization and the Right to Health. LLM Thesis.
Columbia Law School. New York, New York; 1991: 42.

261
WHO to define and implement international rights consistent with public health discourse
on underlying determinants of health. Not until it was too late, WHO chose to avoid this
human rights imperative, denying its health recommendations the moral suasion of the
right to health.

1. Rise of the Medical Establishment
The right to health was codified during a unique and unrepresentative moment in
the history of ideas surrounding health. As WHO worked with states to develop the right
to health in international law, discourses on health rights veered away from underlying
determinants of health and toward curative health care during and immediately following
the Second World War.890-892 In rebuilding a world shattered by war, there was a sense
that science would provide the foundation upon which a new world would be built,893
encapsulated in the UDHR’s promise of an individual right “to share in scientific
advancement and in its benefits.” The medical establishment would play a prominent
role in this new global vision for health technologies. Heightened by a sense of unlimited
possibility for the advancement of science—a sense that all the world’s ills could be
solved by the hand of the knowing physician, operating one person at a time through the
tools of medicine—this era is part of what has come to be known as the “golden age of
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medicine.”894 From this medicalized conception of health, rooted in the scientific spirit
of the post-War era, these rights to health and medical science were created simply as a
right to the individual medical treatments then thought to be singularly necessary to bring
about the perceived “end of disease”895and achieve the highest attainable standard of
health.
The medicalization of the right to health parallels the rise of the medical
establishment. Prior to the First World War, public health practitioners held far greater
sway over national and international health policy, emphasizing national efforts to
develop social, political, and economic environments conducive to health. Physicians
during this period had little expert training and served few medical functions beyond
surgery, suffering from widespread suspicions of their reliability in promoting health.896
To the degree that medicines existed, they were largely unregulated elixirs with unproven
effects. With the advent of federal regulation of pharmaceuticals in the United States,
followed thereafter by regulations in other developed states and international regulations
through the League of Nations’ Commission on Biological Standardization,
governmental institutions arose to control the production and distribution of those
products marketed as medicines. This increased regulation would “put into law the
notion that the scientific approach—not the commercial, not the anecdotal, not the
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approach based on authoritative opinion—would be the standard for modern society.”897
By the end of the 1930s, this adherence to standards in drug development and investment
in pharmaceutical science would lead to dramatic medical breakthroughs in the control of
disease and promotion of health.898 The Second World War would highlight the unlimited
possibilities of scientific medicine in improving health.
With this technological success came a newfound legitimacy for the medical
profession: “Whereas many ‘practitioners’ prior to the legalization of medicine enjoyed a
most dubious recognition and social position, this changed rapidly from the moment that
its technological advances were able to purport its assertions to be the saving discipline of
man.”899 With the medical establishment reaching new heights in social standing and
policy participation in states throughout the world—creating an “aristotechnocracy” built
upon the superiority of technological expertise in solving global problems—the world’s
physicians, bound together by social and systemic solidarity, employed bonds of global
mutual identification to create the international legal institutions governing a medicallydriven view of healthcare.900 Medical practitioners saw a place to advance the cause of
medicine through human rights. Given physicians’ longstanding antipathy to public
health as a form of “socialized medicine”—finding such non-medical political, social,
and economic interventions antithetical to improving the public’s health—these
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physicians would bring national governments to focus their health efforts on medical
interventions.901
In the aftermath of the War, with medical therapies cutting into the spread of
infectious diseases under nascent national health services and with genetics providing a
framework for considering health to be biologically, not socially, driven, public health
programs began to lose relevance and were displaced by the medical profession’s
individual treatments.902 As the gatekeepers of biomedical technologies, these
technology-oriented physicians would have a disproportionate, paternalistic role in
deciding how scientific applications would be allocated and administered for health
through the rise of national health services.903 With developed states (except the United
States) creating insurance systems for medical care in the 1940s and 1950s, designing
these insurance schemes to emphasize medical practice over public health and social
medicine,904 it was largely assumed that the same hospital-based model of medical
provision would form the basis of health care in the developing world.905 Despite a
meteoric rise in research on underlying determinants of health in the international public
health literature, expanding understandings of health through budding social scientific
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inquiry,906 the medical establishment remained obstinately disconnected from these
public health discourses.907 Ignoring calls to give medical practitioners “the same level
of clerkship and internship in social as in clinical medicine,”908 the global medical
establishment would continue to focus solely on curative care in a hospital setting. Within
WHO, these medical discourses manifested themselves in investigations of medical care
as a driver of public health,909 avoiding any acknowledgement of the importance of
public health systems and underlying determinants of health throughout WHO’s early
development.910

2. WHO & the Medicalization of Health
The WHO Secretariat adopted this medicalized approach to health in the 1950s
and early 1960s, opposing examinations of underlying determinants of health in the
context of its medical programs and excluding social medicine viewpoints in the
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implementation of its eradication campaigns.911 With public health and social medicine
thought to be a product of the pre-pharmaceutical era, WHO came to support medical
interventions and vertical disease eradication programs. WHO staff understood that the
vast majority of those in the developing world were beset by a paralyzing assault of
chronic poverty and endemic disease, but WHO’s defense against these cumulative
onslaughts was sought only through medical services and personnel, with a programmatic
focus on infectious disease eradication and medical training in poor regions.912 Even in
attempts to revitalize discussion of underlying political determinants of health in WHO’s
early years, WHO’s first Director-General framed these political determinants by their
effect on access to health technology, arguing that:
Certain conditions tend to prevent effective transplantation of health
techniques—such conditions as unstable government, obsolete land tenure
systems, nepotism, insecurity of tenure of civil servants, political
appointments to technical positions, ignorance, sacred cows of many
colors, shapes, and sizes and under many names, poverty, low
productivity, graft and corruption, irresponsibility in using international
relationships for internal political purposes, excessive nationalism,
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excessive birth rates, and extensive misrepresentation of facts and of
motives.913
Although many progenitors of WHO lamented the abandonment of concern for
underlying determinants of health,914 WHO would institutionally support medical
frameworks, with this medical view constraining the right to health to that which could
be performed by physicians – medical care.
With WHO and international development organizations ignoring previouslyrecognized societal determinants of health,915 these organizations championed a
biomedical vision of health that emphasized antibiotics, medical technologies, and large,
centralized, private urban hospitals.916 This medical vision, driven by the larger
“medical-industrial complex” that had sprung from the Second World War,917 formed the
backbone of WHO’s public health efforts during the 1950s and 1960s. With WHO
viewing public health as the aggregate of individual health status (rather than a composite
whole that is greater than the sum of its parts and addressed through the provision of
public goods), WHO would come to view its public health work merely as a transition
from individual physician-patient relationships to hospital-based medical care. For
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example, with the World Health Assembly requesting a study in 1953 on “the
relationships between public health, medical care and social security,”918 the WHO
Secretariat’s response focused overwhelmingly on the “medical care” aspect of its
charge, reviewing hospital-based administration of health services to the exclusion of
governmental systems to address underlying determinants of health.919 To the extent that
disease and disability existed in rural communities outside of the reach of these large
urban hospitals, WHO sought only to build the capacity of national health ministries to
undertake vertical disease prevention programs in these communities rather than to
establish comprehensive primary health care systems.920 Given this attempt to address
public health through the expansion of welfare systems to provide medical services for
the poor, WHO’s focus on curative care over the social, political, and economic
determinants of health left WHO rigidly corseted by its focus on medical personnel rather
than public health systems.
Even when WHO sought to shed its focus on individual medical treatments in the
late 1960s, with the failure of WHO’s eradication campaigns blamed on their exclusive
focus on medicine to the disadvantage of public health systems, the medicalized focus
(and medical training) of Secretariat staff limited them in engaging with human rights for
underlying determinants of health. WHO’s focus in its Health for All Strategy was
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driven by its Director-General, who had a long personal understanding of (and experience
with) primary health care interventions in improving the public’s health; however, these
understandings and convictions were not shared by the physicians making up the
Secretariat staff. As a result, physicians would be ill equipped to develop or implement
the primary health care focus of the Declaration of Alma-Ata.
The Declaration of Alma-Ata sought to redefine health so that it would no longer
be seen as synonymous with medicine.921 Rather than training more doctors and
equipping more hospitals, the Declaration of Alma-Ata agreed to the simple preventive
methods of public health to achieve health promotion through an emphasis on underlying
determinants of health. But this consensus would be implemented through health
ministries, leading proponents of the Declaration of Alma-Ata to rail that “[t]rying to
promote primary health care through the medical profession is like trying to promote land
reform through the big landowners.”922 Ironically, WHO never enlisted political actors in
implementing the Declaration of Alma-Ata, undercutting its own discourse on political
determinants of health by reaching out only to parochial national health ministries rather
than those with the political authority to reform intersectoral national policy for primary
health care. The elite physicians within national health ministries—unaccustomed to
theories on underlying determinants of health and indignant toward a public “right and
duty to participate” in health decision-making—would be hard pressed to follow the
nonmedical precepts of the Declaration of Alma-Ata. With medical training failing to
921
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adapt to an emphasis on primary health care and without physician elites appreciating
social determinants of health, physician practice and policy returned to an emphasis on
expensive curative care, applied selectively to a privileged few through medical
technologies and hospital-based services.923 It was not until the mid-1980s that a
consensus of WHO personnel, having trained in public health, came to recognize that the
Organization’s focus on curative and rehabilitative medicine had imperiled state disease
prevention and health promotion efforts through medicine’s disproportionate draw on
national health funding and human resources.

3. The Medicalization of Human Rights
Physicians inside and outside of WHO saw the right to health as a drawback to
selective medical care, actively opposing efforts to move beyond medical care in
clarifying the scope and content of health rights.
From the origins of a right to health, physician groups would object to the
budding health and human rights movements as a means to address underlying
determinants of health, with the World Medical Association objecting to human rights
treaties generally and the American Medical Association objecting to WHO interference
in domestic medical practice. With the latter focusing its wrath on human rights
provisions for underlying determinants of health, the American Medical Association
argued before the U.S. Congress that “[t]he socio-economic aspects of medical practice
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should be the concern of the individual country.”924 With U.S. physicians having already
beaten back both Roosevelt’s and Truman’s domestic efforts to create a universal health
insurance program,925 they would extend to international forums this well-funded
advocacy of “personal freedom” against “socialized medicine.” In noting the antipathy
of the U.S. medical establishment to WHO’s proposed role in social medicine, the U.S.
Surgeon General at the time of WHO’s founding and representative to the International
Health Conference subsequently advised that the rise of national health services “causes
more concern in the breasts of organized medicine in this country than does the spread of
Communism to a senator from Wisconsin [Joseph McCarthy].”926 While these
organizations proved willing to develop deontological postulates for physicians, they
never concerned themselves with international law for patients; while they would guide
biomedical research, they would not address underlying determinants of health.927
Even once a right to health was established in international law, physician
organizations would link this right to medicine. In this context, the World Medical
Association would continue to construe this right as a right merely “to receive the best
available medical care,” and would not press even for recognition of this fragmentary
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right.928 With the United States turning in the 1970s to consider a right to health, the U.S.
terms-of-debate on the right to health would be normatively limited to ideological
demands for health care for the poor, with advances in medical science leading social
justice theorists to argue for medical care as a fundamental need that could then be
provided universally at some minimum level, highlighting systems analogous to those in
Europe as a means of assuring more equitable medical services.929 As a result, physicians
focused on a right to health as an individual right to medical services—seeking to create a
“decent minimum” of medical care based on individual choice and personal
responsibility930—rather than as a governmental duty to realize underlying determinants
of health on an equitable basis. Despite an understanding among social justice scholars
that health was societally rather than individually driven, requiring redistributive justice
as a means to reach for equity in underlying determinants of health, this medical debate
endured, excluding physicians from human rights discourses on the political, economic,
and social conditions that structure the public’s health.
Given this physician intransigence, WHO—driven by the conservative
organizational culture of medicine—abandoned human rights as a tool for health and then
employ it only to the provision of medicine. With physicians unwilling to engage in
human rights, WHO focused on “technical” programmes rather than “legal rights.”
These WHO discourses through the 1960s would emphasize medical care, medical
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training, and medical practitioners, viewing the “manpower” challenge as the most
pressing health priority.931 Human rights would play little role in these discourses, with
WHO seeking through informal recommendations to provide medical services through
government payment rather than merely religious charity.932 As a result, WHO never
brought to fruition rights-based health programs, either in its own international work or
the creation of national health policies. Unlike other international agencies’ vast human
rights education campaigns,933 WHO neglected to support education on a human right to
health, failing to raise the consciousness of activists and cultivate public opinions in ways
that would influence political elites to pay heed to human rights in health policy. With
WHO declining to participate in anniversary celebrations of the UDHR or in human
rights seminars, health advocates would lack access to the human rights norms employed
in other fields to shift public opinion and reform national policies.
Left without a public health framework for health rights, the ICESCR
memorialized perennially an ambiguity in the very object of the right,934 fixing the
definition of health upon contemporary assumptions that such a definition included only
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measures for medical care.935 Compounding this medicalization through WHO
negligence, the UDHR’s right “to share in scientific advancement and in its benefits” was
little changed to the ICESCR’s right “to enjoy the benefits of scientific progress and its
applications.” This medicalization of the right to health would be extended through
international human rights norm development on Human Rights in Light of Scientific &
Technological Developments, pressing WHO to react in opposition to international
discourses in opposition to science and technology in the 1968 Teheran Human Rights
Conference and leading states to shift international legal language away from the human
rights harms of science and technology and to focus on the human rights benefits of
science and technology for health. As a result of WHO’s failure to pursue policy
preferences for the public’s health, the language of the right to health was weakened,
moving away from underlying determinants of health. Unlike the social medicine focus
of the Constitution of the World Health Organization,936 this right to health in the
ICESCR would be operationalized as a right to medicine and medical services,937
suggesting that “a right claim to equal health is best construed as a demand for equality
of access or entitlement to health services.”938 This obligation of conduct toward the
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individual, rather than an obligation of result to the public, diminished the importance of
collective primary health care systems.939
As a result of this medicalized path for the right to health, WHO’s success in
framing human rights as a means to realize its Health for All strategy would not extend
through the Declaration of Alma-Ata. WHO would not implement the rights to public
participation that flowed through the Declaration of Alma-Ata, relying on expert opinion
rather than the consensus of those seeking to benefit from primary health care.940
Although WHO program officers would come to state in the aftermath of the Declaration
of Alma-Ata that “the basic right to health is the special responsibility of WHO, and the
Organization has striven from the outset to put the relevant aims of the Declaration
[UDHR] in practice in its programs,”941 this historical revision did little to overcome
WHO’s longstanding blindness to human rights in its health programming before the
Declaration of Alma-Ata. Because the WHO Secretariat assumed no formal
responsibility in implementing the Declaration of Alma-Ata, these program officers
would lack credibility based upon their previous neglect of rights-based efforts to pursue
subsequent rights-based efforts to persuade states to take action to create primary health
care systems.
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VI. Conclusion – Legacies of WHO Neglect
Given the failure of the Declaration of Alma-Ata, WHO’s leadership in health
rights has been displaced by the influence of international economic institutions, with
WHO’s mission for health and human rights dispersed among other UN agencies and
intergovernmental organizations.942 These economic institutions, providing weighted
voting based on financial contribution, provided far greater representation for the
interests of the developed world in global health governance,943 replacing the
constructivist vision of ideational rights development with the realist vision of state
power struggles. WHO had leadership authority to coordinate these economic agencies
for health promotion within the UN, but scholars have found that despite “considerable
opportunity for dialogue with the WHO, the operational and policy independence of these
organizations from the coordinating ‘authority’ of WHO is palpable.”944 With funding
for international health goals shifting away from the UN and towards international
development agencies,945-946 this expansion of organizations with purview over health has
complicated efforts to develop universal normative adherence to WHO’s uniform system
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of public health practices memorialized in the Declaration of Alma-Ata. It became clear
that there was an enormous and growing gap between the acceptance of the universal
principles of the Declaration of Alma-Ata and the implementation of those rights-based
principles through national primary health care systems.947 By 1988, WHO conceded the
impossibility of its initial primary health care agenda, postponing its Health for All goals,
removing the language of “by the Year 2000” from its “Health for All” campaign, and
renaming its delayed vision of health justice as “Health for All in the 21st Century.”948
As a result of this medicalization of primary health care and dilution of health
leadership among international organizations, a limited individual right to health—
thereafter interpreted solely as a right to medical care949 or right to health protection950—
has constrained rights-based advocates to pressing for discrete individual health services
for problems necessitating social change through public health systems.951 In the wake of
WHO’s 1980s exclusion as a legitimate actor in human rights implementation, WHO
thereafter skirted its continuing obligations to monitor periodic national reports on the
right to health pursuant to the ICESCR, referring to its early 1980 report as its final word
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on the right to health,952-953 and relegated health rights to the discretion of other
specialized agencies.954 With states seeking to further human rights for health in the
absence of guidance from WHO Secretariat headquarters, these rights-based treaties
would be framed in the language of “patient’s rights” to medical care.955
When WHO again took up the reigns of human rights in the late 1980s, this
human rights mandate was framed solely in the language of negative rights (e.g.,
discrimination, stigma) and limited to the unique circumstances of the HIV/AIDS
pandemic.956-957 Given WHO’s abnegation of leadership to other organizations, with
WHO criticized for “diminishing its role just at the time when the world is looking for
health leadership,”958 WHO could not even retain leadership authority for the global
response to HIV, with the UN taking the Global Programme on AIDS from WHO’s
purview in 1993 to create a separate bureaucracy in UNAIDS, a move described as “an
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institutional ‘slap in the face,’ an expression of the loss of faith by donor governments in
the organization’s [WHO’s] capacity to lead a global disease campaign.”959 (Although
this inter-agency HIV/AIDS agenda has since encompassed positive rights of access to
lifesaving medications,960 this framework has nevertheless proven inadequate to address
growing socioeconomic disparities in underlying determinants of health pursuant to
human rights standards.961) Without WHO involvement, this ‘negative rights for health’
paradigm was extended through reproductive health, with both the 1994 International
Conference on Population and Development in Cairo and 1995 UN Conference on
Women in Beijing emphasizing information and empowerment as a means to achieve
health.962 Despite an ostensible end to the “artificial” division between positive and
negative rights at the conclusion of the Cold War, an end memorialized in the 1993
Vienna Declaration and Programme of Action,963 the Vienna Declaration’s holistic
language—proclaiming the ‘interrelation’ and ‘interdependence’ of all rights—masked a
predominance of negative rights within WHO.
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It was during this period—with the hegemony of the neoliberal economic
paradigm necessitating a return to a “health for all” strategy—that WHO’s weaknesses in
rights-based approaches to health were most painfully felt by those in greatest need.964-965
The neoliberal economic paradigm—including policy prescriptions for privatization,
deregulation, and decentralization—has led to the dismantling of national health systems
and the reorientation of economic development to the detriment of developing states,
exacerbating health inequities within and between countries.966 Thus, while globalization
has resulted in improvements in technology and health services for a chosen few in the
developed world, various globalized economic processes (as exemplified in the causal
mechanisms outlined below) have robbed individuals of the autonomy to exercise health
rights and governments of the strength to fulfill them:

Process
Shared Health
Dilemmas

Poverty and
Inequitable
Development

Mechanism
Double Disease Burden
• Infectious disease—resulting from global trade and travel, infectious diseases
(among them AIDS, SARS, and drug-resistant tuberculosis)—has spread
rapidly throughout the world, disregarding national and regional boundaries
• Noncommunicable diseases (from harmful food, water, and housing) and also
chronic diseases (such as cardiovascular disease, cancer, and diabetes) have
resulted from inequitable development
• Neoliberal development policies are correlated with widening financial
inequalities—and, correspondingly, health gaps—within states and among
states in the developed and developing world
• Even where societies experience growth at the national level, additional
economic increases do little to improve the health of the general population
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when this wealth is not shared across society
Given the billions living on less than $2/day, extreme poverty has led to dire
consequences for poverty-related disease—including undernourishment and a
lack of access to safe drinking water and basic sanitation—and a “high
death/high birth” population dynamic
Changes in the Built Environment
• Migration — migration harms health where individuals from rural areas,
seeking employment or escape, have migrated at unprecedented rates to urban
centers that lack the infrastructure to support such influxes
• Employment — the rapid introduction of market-oriented policies has led to a
bifurcation of employment opportunities and forced many to seek employment
in informal economies
• Housing — slum housing is plagued by inadequate sanitation and
infrastructures, creating conditions associated with significant decreases in
healthy outcomes
Structural Adjustment Programs
• Crippling of state health programs — structural adjustment programs have left
many developing welfare states without the health systems and technologies
necessary to respond to the majority of the world’s disease burden
• Weakening of regulations that protect health — developing governments,
already under pressure to privatize, face enormous obstacles in making the
long-term budgetary commitments necessary for improvements in public
health and health care systems
• Exploiting new markets — through the threat and practice of relocation,
transnational corporations have stymied national efforts to regulate their
behavior, pushing states toward creating regulatory safe-havens for their
operations
• Damaging environments/Creating dangerous products — the rise in
inequitable trade and unregulated industrialization of the developing world,
driven by transnational corporations, has led to local and global environmental
health problems while creating products damaging to the public’s health967
•

Deterioration of
the Built
Environment

Weakening of
Public Health
Systems

Increasing
Influence of
Transnational
Corporations

In the wake of neoliberal economic reforms, exposing developing states to
exorbitant national debt repayments and damaging structural adjustment programs, the
broad definition of primary health care systems laid out in the Declaration of Alma-Ata
has been replaced with one that focuses on narrow, vertical, curative interventions in the
context of national health system retrenchment, reduced health expenditure, and widening
health inequalities. With developing nations undertaking structural adjustment to service
economic debts to the developed world, these states have been pressed to reduce health
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sector financing for comprehensive primary health care and focus on selective hospitalbased services.968 As a result, the 1980s saw a drop in public health spending, particularly
in developing countries,969 which saw the steepest percentage decline in central
government expenditure.970 Rather than opposing this paradigm under the legal mantle
of health rights, “WHO has fallen victim to neoliberal globalization,”971 forced into
public-private partnerships and extra-budgetary programs for assuring individual health
care instead of primary health care for the public’s health.972 These partnerships and
programs—distorting WHO priorities, institutionalizing vertical health provision, and
detracting from primary health care systems—have further reduced WHO’s mission and
ability to influence global health.973 As developing states reduced health expenditures,
health inequalities widened. Consequently, even WHO was left to concede that although
“[n]ever have so many had such broad and advanced access to healthcare…never have so
many been denied access to health.”974 Despite repeated WHO efforts to address
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disparities in medical care,“[m]any developing countries did not...enjoy the benefits of
improved public health capabilities experienced in the developed world.”975 By yielding
power without the concomitant transfer of responsibility, WHO’s loss of control to
public-private partnerships has denied health programs the transparency, accountability,
and representation necessary to assure the realization of health rights.
Without access to international legal standards for underlying determinants of
health, WHO could credibly be denied a seat at the multi-sectoral development table,976
disengaging it from the global socioeconomic institutions most crucial to realizing
improvements in public health.977 Given the weaknesses of WHO’s rights-based
approach in alleviating the harmful ramifications of neoliberal globalization policies
through health systems,978 WHO returned to economic analysis to engage development
discourse and persuade national governments to increase vertical, disease-specific health
spending merely as a means to achieve macroeconomic growth.979-981 Health advocates,
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not accustomed to working with WHO in development for health equity or employing
human rights norms for the public’s health, abandoned legal obligations altogether,
relegating themselves to the moral suasion of non-obligatory international discourse
through the UN’s 2000 Millennium Development Goals (MDGs)982 and UNAIDS and
WHO’s “3 by 5” program for the distribution of HIV medications.983 Yet these efforts,
much like previous hortatory goals—celebrated in their creation but abandoned in their
codification—have failed to achieve programmatic specificity and legal accountability,
causing a further shift away from the promise of Health for All.984
At the close of the twentieth century, no standards would exist to give specificity
to the goals of the human right to health, denying guidance in crafting implementing
regulations. Despite a 2003 UN effort to develop among specialized agencies a Common
Understanding on a Human Rights-Based Approach to Development Cooperation,985
WHO has not sought to operationalize this Common Understanding through a rightsbased approach to health through development.
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In the absence of strong historical support from WHO for human rights
obligations to uphold its goals for underlying determinants of health, it has fallen to
modern human rights institutions—the Committee on Economic, Social and Cultural
Rights986-987 and subsequently, the UN Special Rapporteur on the Right to Health988—to
do what WHO could not: interpret the right to health in an expansive way that would set
legal standards for state public health indicators in accordance with the spirit and
obligations of the Declaration of Alma-Ata. With WHO having long since abandoned its
role in reporting on the right to health to the Committee on Economic, Social and
Cultural Rights, the Committee was delayed in creating a General Comment on the right
to health, and in doing so, was hard pressed to interpret the right to health in the absence
of an historical record. Given past WHO neglect in these evolving discourses, such an
interpretation required an explicit acknowledgement of the “dynamic definition of the
right to health”989 and a de novo attempt to interpret the right to health commensurate
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with evolving health discourses.990 To the extent that these efforts in normative
expansion have faced criticism for exceeding the limits of their legal mandate for
normative clarification,991-992 constraining these interpretations in influencing state
policy, these limitations on international legal obligations for WHO’s Health for All
strategy can be traced back over fifty years, when WHO lost its human rights compass
and struggled thereafter to find its way back to a human right to health.
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Afterword
Human rights evolve. As dynamic concepts, these rights are politically
constructed by international actors to create the capabilities for a life with dignity. For
health, human rights can be seen to advance in response to changing health threats,
theories, and technologies. Yet this evolution in human rights is mediated by
international institutions that dictate the development and implementation of human
rights through the UN. In the case of health, WHO has both the authority and the
capacity to lead the evolution of human rights for the prevention of disease and
promotion of health. Were WHO to seize this human imperative, it could develop human
rights to address underlying determinants of health unaccounted for by contemporary
human rights law, responding to the insalubrious harms of globalization through the
codification of a collective human right to health.
Globalization has fundamental implications upon individual and public health.
State implementation of neoliberal economic policies has resulted in the escalation of
endemic diseases and the rapid proliferation of infectious and chronic diseases.
Globalization has brought with it changes to both the underlying determinants of health
and the health care and research necessary to meet challenges to health. In ways
detrimental to health, economic globalization has brought with it the reemergence of
infectious disease and the exacerbation of chronic disease. These broad changes to the
underlying determinants of health have taken health status outside of the control of the
individual. With the right to health set out as an individual right, it has been incapable of
responding to societal underlying determinants of health.
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Given an extended period of WHO neglect, an individual right to health is
incapable of speaking to these changing global conditions. This is the paradigm that
WHO briefly, albeit unsuccessfully, sought to shift through its collective interpretation of
a right to health in its Health for All strategy:
When in May 1977 the Health Assembly gave expression to its view that
“health is a basic human right and a worldwide social goal,” the objective
of an individual human right liable to individualistic interpretation in the
liberal sense and resulting in solution or responses at the personal level at
last began to merge with the social goal for the community or sum of
individuals, a social goal which includes the individual but can no longer
bear a personal interpretation, since it demands a community approach in
which it is the common interest of all that must prevail.993
Nevertheless, anachronistic notions of health doggedly continue to pervade human rights
discourses, influencing developing state responses to health dilemmas. The Western
medicalized vision of a right to health, as a human right, has been transplanted onto
health systems throughout the world.994 Despite decades of advocacy in the field of
public health, the right to health has been ineffective in altering state health policies or
infrastructures. Because the right to health is consistently set forth in general,
aspirational language that describes the ultimate goal but not the “actions that member
993
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nations must take,”995 the treaty language provides little guidance as to the specific scope
of states’ obligations under the right to health.996-997 Consequently, few have been able
to argue that the right to health has created any norm of customary international law,
binding all states to specific public health actions in upholding health goals.998
This lingering paradigm of individual health, focused on a right to individual
medical care, is no longer applicable to a globalizing world, compelling a renewed focus
on the collective societal factors that facilitate the spread of disease. Controlling the
spread of disease will require a set of rights commensurate to combating the harmful
public health effects of neoliberal policies. Through an emphasis on the underlying
societal determinants of health, it becomes clear that the human right sought to be
protected is a collective right. Rather than relying solely upon an individual right to
medical care, envisioning a collective right to public health—employing the language of
human rights at the societal level—would alleviate many of the injurious health inequities
of globalization.
The Universal Declaration of Human Rights provides that “everyone is entitled to
a social and international order in which the rights and freedoms set forth in this
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Declaration can be fully realized.”999 While rarely recognized by scholars of the UDHR,
this international order is particularly relevant for facilitating the UDHR’s promise of
health rights: “a standard of living adequate for the health and well-being of himself and
of his family, including food, clothing, housing and medical care and necessary social
services.” Creating the “social and international order” necessary to uphold a right to
public health will require international structures for facilitating cooperation in public
health programs.1000 Health rights demand international cooperation.1001 Under an
expansive right to health and public health, each state bears an obligation to assist other
states in addressing global health disparities. The Committee on Economic, Social and
Cultural Rights’ General Comment on the right to health lends credence to this
interpretation of health rights, with the Committee “emphasis[ing] that it is particularly
incumbent on State parties and other actors in a position to assist, to provide
‘international assistance and cooperation, especially economic and technical’ which
enable developing countries to fulfil their core and other obligations.”1002 Such
cooperation can be fulfilled through state participation in public health lawmaking within
WHO.

999

Universal Declaration of Human Rights. G.A. Res. 217A(III), U.N. GAOR, 3d
Sess., at 71, U.N. Doc. A/810; 1948: art. 28.
1000

Flinterman C. Three generations of human rights. In Human Rights in a Pluralist
World.
1001

Nielsen HK. The World Health Organisation: Implementing the Right to Health.
Copenhagen: Europublishers; 1999.
1002

Substantive Issues Arising in the Implementation of the International Covenant on
Economic, Social and Cultural Rights: The Right to the Highest Attainable Standard
of Health. General Comment No. 14, U.N. ESCOR, Comm. on Econ., Soc. & Cult.
Rts., 22nd Sess., Agenda Item 3. U.N. Doc. E/C.12/2000/4 (2000): ¶ 45.

291
Whereas the right to health has been resistant to change, the structure and
operation of the WHO have proven far more malleable to changes in international affairs
and public health theory. Since the early medicalized days of the WHO, a product of the
inclusion of states largely from the developed world, the WHO has become inclusive,
almost universally so, leading to a resurgence of interest in developing national
socioeconomic determinants underlying health.1003 With developing states coming into
being and entering as member states of the WHO, the organization has changed to
include broad collective public health measures in place of individual health
technologies. This was seen most clearly in the shift from an emphasis on individual
infectious diseases in favor of multilateral health assistance to strengthen national health
services. Through these national capacity-building programs for health, WHO has served
to strengthen national public health systems in responding to collective health threats.
For those globalized determinants of health beyond the territorial confines of the
state, international lawmaking offers states the opportunity to work cooperatively to
uphold health rights, challenging the globalization of disease through the “globalization
of public health.”1004 As states have become largely impotent to prevent disease through
domestic legislation and regional organizations, international health law has become
necessary to impose obligations on states and provide the global public health
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infrastructure necessary to confront the globalization of disease.1005 In response to
globalization, many international organizations will need to explore multilateral health
governance structures as a means to safeguard public health. Although the “failure of the
internationalization of public health” is one of the primary pathologies of the reemergence of infectious and noninfectious disease,1006 both the revised International
Health Regulations and WHO’s Framework Convention on Tobacco Control1007 have
shown states the benefits of international law in the field of health policy, permitting
effective multilateral public health measures to combat global disease. Through these
delegations to WHO and restructuring of the extant contract between WHO and its
member states, states have been able to overcome domestic and collective-action
problems to achieve a common good, setting a valuable precedent for future international
delegation in public health.
As with infectious diseases and tobacco, the processes of globalization have
exacerbated many global health challenges while leaving individual states and regional
bodies incapable of responding effectively in the absence of an institutionalized means of
interstate cooperation. While showing some success in uniting state public health
responses under international law, WHO has been unable to effectuate international
health law under a unified framework of human rights. To create this rights-based
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approach through WHO, a right to public health would galvanize states to work together
through international law and WHO to overcome collective threats to global health.
Justifying public health controls under the authority of a human right to public health
would provide WHO action with the normative framework necessary to address
globalization’s harms to the underlying determinants of health.
WHO has never before approached international lawmaking through human rights
frameworks, denying its public health strategies the legal obligations necessary for their
effectiveness. In particular, WHO has rarely approached health issues under the right to
health.1008 Although international treaties recognize an international right to health, the
right is frequently criticized for being “so broad that it lacks coherent meaning and is
qualified by the principle of progressive realization.”1009 This may be due, in part, to the
fact that the right to health, as an individual human right, cannot speak to the provision of
public goods such as public health.1010 As a result, despite WHO’s constitutional
commitment to human rights, it has nevertheless been criticized for failing to
operationalize human rights principles.1011 To meet these obligations, states must
develop the legal mechanisms under a collective right to public health to facilitate
international flows of research, assistance, and cooperation, augmenting the role of WHO
in the development of global public health infrastructures.
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A collective human right to public health, providing national goals and
measurement indicators, would alleviate these difficulties in applying health rights
through international law. Through the preamble to the WHO Constitution, states have
declared that “the enjoyment of the highest attainable standard of health is one of the
fundamental rights of every human being without distinction of race, religion, political
belief, economic or social condition,” giving WHO the authority to examine health in its
broadest conception: “a state of complete physical, mental and social well-being and not
merely the absence of disease or infirmity.”1012 This conception of health necessitates
examination of the underlying determinants of health through a rights framework, an
opportunity not taken with the International Health Regulations and FCTC.1013 Justifying
public health controls under the authority of a human rights framework would provide
WHO action with the normative framework necessary to address globalization’s harms to
the underlying determinants of health. By applying international Regulations,
Conventions, and Agreements to public health, the World Health Assembly can create
binding regulation to buttress a human right to public health while adjusting to changing
health conditions through delegation to the WHO Secretariat.
In providing for implementation of the international dimensions of a right to
public health, the WHO can work within the ICESCR enforcement framework in
reviewing and commenting upon country reports, gleaning from these national reports
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areas of common need that warrant international regulation. Pursuant to article 22 of the
ICESCR,
The Economic and Social Council [the supervisory body of the Committee
on Economic, Social and Cultural Rights] may bring to the attention of
other organs of the United Nations, their subsidiary organs and specialized
agencies concerned with furnishing technical assistance any matters
arising out of the reports referred to in this part of the present Covenant
which may assist such bodies in deciding, each within its field of
competence, on the advisability of international measures likely to
contribute to the effective progressive implementation of the present
Covenant.1014
This is particularly important in the realization of health rights, where highly technical
state public health reports may be undecipherable by the human rights staff of the
Committee on Economic, Social and Cultural Rights. Although the WHO has not taken
advantage of its authority under this provision of the ICESCR, a right to public health,
moving health rights toward a recognition of global public goods, would provide the
impetus necessary for WHO to employ its unique expertise in health to corroborate and
evaluate state reports and coordinate international responses based upon those reports.
Such an expanded mandate for the WHO Secretariat will require a diminished
role for WHO’s regional organizations. These regional organizations, a product of both
Cold War divisions and antiquated understandings of disease regionalization, are not
responsive to the growing globalization of disease and health risk. This traditional
1014
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decentralization of international health law has stymied regional cooperation in public
health. Because of a reflexive overreliance on the principles of sovereignty and
subsidiarity, health responses best served through global cooperation have been left to
languish at the national and regional level, allowing disease to fester untreated and
retarding global responses.1015 These regional offices have become too politicized and
unresponsive to global health concerns, leading to inefficient responses. To give the
leadership at WHO headquarters the notice, preparation, and resources to respond
globally to pandemic disease and adapt quickly to changes in medical technology for
health promotion, it is necessary that states, acting through the World Health Assembly,
establish a standardization of regional offices and preference for centralizing the WHO’s
response to global health issues.
Leadership from the WHO Secretariat is necessary to make this response a reality.
A right to public health can be a guide in framing that response. In reviewing WHO
country reports under articles 61 through 65 of the WHO Constitution, the WHO
Secretariat can examine each state law, regulation, official report and epidemiological
statistic through the lens of a right to public health. This, in turn, would provide a
harmonization in public health law necessary to assure equality both within and among
states. Such a centralized response, however, would not prove to denigrate cultural
concerns as some critics fear, but rather would allow for the same standards to be applied
in accounting for these cultural, social, political, and economic concerns pursuant to the
principle of progressive realization. Further, the WHO Secretariat can apply a right to
public health in fulfilling its interpretive role for regulations, conventions, and
1015
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agreements. By examining threats to public health for what they are—violations of
human rights—public health practitioners can build upon WHO’s nascent international
mechanisms to challenge global threats and realize justice in health.
Finally, WHO should advance an independent international legal framework
under its monitoring. WHO has authority to draft international law under its
constitution,1016 an authority exercised in the FCTC. Similar to the FCTC—and a
recently advocated Framework Convention on Global Health1017—member states could
create a series of international legal documents to clarify state obligations to provide for
primary health care systems. Where states have not ratified previous human rights
treaties for reasons outside of the right to health, such WHO treaty law would provide
these states with the ability to assent to obligations under the right to public health and
adhere to standards otherwise unratified. Similar to the complementary agencies created
to monitor national compliance with international environmental commitments,1018-1019
WHO could create compliance, capacity-building, and harmonization of ‘best practices’
in state adherence with a right to public health. Through its international organization
bureaucracy, the WHO Secretariat could coordinate state action and manage evolving
legal norms to create robustness in state implementation of this new right.
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Health rights do not evolve without the normative support of WHO; WHO’s
health goals do not progress without the legal obligations of health rights.
After decades of neglect for human rights, with repeated criticism of WHO for its
lack of coordination in the field of human rights, Secretary-General Annan’s 1997
“Renewing the United Nations: A Programme for Reform”—explicitly mandating a
cross-cutting approach to human rights within the UN, by which specialized agencies are
to “mainstream” human rights in all programs, policies and activities1020—has paved the
way for WHO to incorporate human rights into its public health efforts. Under DirectorGeneral Harlem Brundtland, WHO would take up this UN call, seeking to mainstream
human rights in its activities and, in doing so, reestablish WHO as “the world’s health
conscience.”1021 In the wake of this rights-based approach to global health governance, a
growing scholarly chorus rallied around the right to health, concluding that:
WHO would benefit substantially from adoption of the right to health as
its underlying crosscutting policy and that such an approach would also be
equally important to the further conceptualization of the right to health.
Having the WHO as advocate and protector of the right to health would
enable the concept to develop in a positive and supported manner and yet
remain grounded to ensure it has practical effect.1022
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With a decade under this cross-cutting approach, WHO has only just begun to implement
its tenets, most prominently through the 2003 development of its rapidly-evolving
Department of Ethics, Trade, Human Rights and Health Law, which has prominently
collaborated with organizations, scholars, and advocates at the intersection of health and
human rights. Despite the initial fanfare surrounding its inauguration, however, this
human rights office has faced attrition in its budget and prominence, with nascent WHO
international legal frameworks facing criticism for their disconnection from the path of
human rights.1023 Given this sinuous spirit for human rights within WHO, it remains to
be seen whether WHO will adhere to this evolving UN mandate or, as has been done in
the wake of so many previous admonitions, revert to its institutional isolation and human
rights abnegation.
Only by appreciating the rich history of WHO involvement with health rights are
we able to recognize the squandered opportunities for WHO leadership to advance a
rights-based approach to health – and to learn from those lost opportunities.
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